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Names and Addresses of Attorneys of Record. 
BURTON K. WHEELER, Butte, Montana, 
JAMES H. BALDWIN, Butte, Montana, 

Attorneys for Plaintiff in Error. 
JOHN L. SLATTERY, United States District 
Attorney, 
RONALD HIGGINS, Asst. United States District 
Attorney, 
W. H. MEIGS, Assistant United States District 


Attorney, 
Attorneys for Defendant in Error. [1*] 


In the District Court of the United’ States in and 
for the District of Montana. 


UNITED STATES OF AMERICA, 
Plaintiff, 
WS, 
ANTHONY CARNEY, 
Defendant. 


Be it remembered that on the 26th day of May, 
1922, an information was filed herein, which infor- 
mation is in the words and figures as follows, to 
wit: [2] 


*Page-number appearing at foot of page of original certified Tran- 
script of Record. 
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In the District Court of the United States, District 
of Montana, Butte Division. 
UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 


ANTHONY CARNEY, 
Defendant. 


Information. 

BE IT REMEMBERED, that John L. Slattery, 
United States Attorney for the District of Montana, 
who, for the said United States, in its behalf, prose- 
cutes in his own person, comes here into the Dis- 
trict Court of the United States for the District 
of Montana, on the 26th day of May, 1922, in the 
February, 1922, term of said court, held at the city 
of Butte, in the State and District of Montana, and 
for the United States of America gives the Court 
to understand and be informed: 

That on or about the 18th day of April, 1922, one 
Anthony Carney, whose true name is to the in- 
formant unknown, at and within certain premises 
situated at 205 W. Quartz St., in the city of Butte, 
in the county of Silver Bow, in the State and Dis- 
trict of Montana, and within the jurisdiction of this 
court, did then and there wrongfully and unlaw- 
fully manufacture intoxicating liquor, to wit, moon- 
shine whiskey, the exact character and quantity 
of which is to the informant unknown, without 
then and there first obtaining a permit from the 
Commissioner of Internal Revenue so to do; contrary 
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to the form of the Statute in such case made and 
provided, and against the peace and dignity of the 
United States of America. 

SECOND COUNT. 

And the informant aforesaid further gives the 
Court to [8] understand and be informed: 

That on or about the 18th day of April, 1922, said 
“Anthony Carney, whose true name is to the in- 
formant unknown, at and within certain premises 
situated at 205 W. Quartz St., in the city of Butte, 
in the county of Silver Bow, in the State and Dis- 
trict of Montana, and within the jurisdiction of 
this court, did then and there wrongfully and un- 
lawfully manufacture intoxicating liquor, to wit, 
moonshine whiskey, the exact character and quan- 
tity of which is to the informant unknown, without 
making at the time a permanent record of such 
manufacture, showing in detail the amount and 
kind of liquor manufactured and the time and place 
of manufacture; contrary to the form of the Statute 
in such case made and provided, and against the 
peace and dignity of the United States of America. 

THIRD COUNT. 

And the informant aforesaid further gives the 
Court to understand and be informed: 

That on or about the 18th day of April, 1922, said 
Anthony Carney, whose true name is to the in- 
formant unknown at and with certain premises 
situated at 205 W. Quartz St., in the city of Butte, 
in the county of Silver Bow, in the State and Dis- 
trict of Montana, and within the jurisdiction of this 
court, did then and there wrongfully and unlawfully 
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have and possess intoxicating liquor intended for 

use 1n violation of Title II of the National Prohibi- 

tion Act; contrary to the form of the Statute in 

such case made and provided, and against the peace 

and dignity of the United States of America. 
FOURTH COUNT. 

And the informant aforesaid further gives the 
Court to understand and be informed: 

That on or about the 18th day of April, 1922, said 
Anthony Carney, whose true name is to the in- 
formant unknown, at [4] and with certain prem- 
ises situated at 205 W. Quartz St., in the city ot 
Butte, in the county of Silver Bow, in the State 
and District of Montana, and within the jurisdic- 
tion of this court, did then and there wrongfully 
and unlawfully have and possess property designed 
for the manufacture of intoxicating liquor, intended 
for use in violation of Title IT of the National Pro- 
hibition Act; contrary to the form of the Statute 
in such case made and provided, and against the 
peace and dignity of the United States of America. 

FIFTH COUNT. 

And the informant aforesaid further gives the 
Court to understand and be informed: 

That on or about the 18th day of April, 1922, said 
Anthony Carney, whose true name is to the in- 
formant unknown, at and within certain premises 
situated at 205 W. Quartz St., in the city of Butte, 
in the county of Silver Bow, in the State and Dis- 
trict of Montana, and within the jurisdiction of 
this Court, did then and there wrongfully and un- 
lawfully maintain a common nuisance, that is to 


The United States of America. 5) 


say, a place and building where intoxicating liquor 
was kept and manufactured in violation of Title IT 
of the National Prohibition Act; contrary to the 
form of the Statute in such case made and pro- 
vided, and against the peace and dignity of the 
United States of America. 
JOHN L. SLATTERY, 

United States Attorney, District of Montana. [5] 


United States of America, 
District of Montana,—ss. 

John L. Slattery, being first duly sworn, on oath, 
deposes and says: 

That he is the duly appointed, qualified and act- 
ing United States Attorney for the District of 
Montana, and as such makes this verification to 
the foregoing information; that he has read such 
information, and knows the contents thereof, and 
that the matters and things stated are true to the 
best of his knowledge, information and belief. 

JOHN L. SLATTERY. 


Subscribed and sworn to before me this 25th day 
of May, 1922. 
L. R. POLGLASE, 
Deputy Clerk, United States District Court, District 

of Montana. 


Filed May 26, 1922. C. R. Garlow, Clerk. 
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And thereafter on May 26, 1922, the affidavits of 
Charles Rodda and Sam Fairchild were filed herein, 
which is entered of record as follows, to wit: [6] 


In the District Court of the United States in and 
for the District of Montana. 


Butte, Montana, April 29, 1922. 
UNITED STATES 
VS. 
ANTHONY CARNEY. 


Affidavits of Chas. Rodda and Sam Fairchild. 

Chas. Rodda and Sam Fairchild, being first duly 
sworn according to law, depose and say: 

That they are duly appointed, qualified and act- 
ing police officers of the city of Butte, Montana, 
and were such on the 18th day of April, 1922. 

That during day of April 18, 1922, man known to 
them as Fred Bolton, and employed by the Montana 
Gas Co. came to them and complained that at cer- 
tain premises, 205 W. Quartz St., Butte, Montana, he 
was refused admission to premises, for the purpose 
of reading gas meter. 

That they went with man to premises 205 W. 
Quartz St., and upon entering noticed a very strong 
odor of mash, that upon investigation they discov- 
ered 75 gallon mash, in a state of fermentation, a 
quantity of white moonshine whiskey, one 12 gallon 
still and connections. 

That they then arrested Anthony Carney, and 
brought him to Police Station. Anthony Carney 
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being owner of premises, occupying same, and hav- 
ing full control of same. 

Sample of mash and whiskey turned over to the 
Federal Prohibition Department at Butte, Mont., 
together with still and connections. 

CHARLES RODDA. 
SAM FATRCHILD. 


Subscribed and sworn to before me this 9th day 
of May, 1922. 
F. J. DALLMAN, 
Deputy Collector of Internal Revenue. 
Filed May 26, 1922. C. R. Garlow, Clerk. [7] 


ad 


In the District Court of the United States in and 
for the District of Montana. 


United States of America, 
District of Montana,—ss. 
AFFIDAVIT. 

Charles Rodda and Sam Fairchild, after each 
being first duly sworn, upon his oath, according to 
law, deposes and says as follows, to wit: 

That they are duly appointed, qualified and act- 
ing police officers of the city of Butte, Montana, 
and were such on the 18th day of April, 1922; 

That while engaged in the dispatch of their offi- 
cial duties they were at those premises situated at 
205 West Quartz Street, in the city of Butte, and 
found therein a 12 gallon still, together with the 
equipment used in connection with the operation 
of the same, set up and in operation, and also 
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found Anthony Carney in charge of the said prem- 

ises engaged in the operation of the said still, and 

in the manufacture of intoxicating liquors. 
CHARLES RODDA. 
SAM FATRCHILD. 


Subscribed and sworn to before me this 24th day 
of May, 1922, Butte, Montana. 
F, J. DALLMAN, 
Deputy Collector U. S. I. R. 8S. 


Filed May 26, 1922. C. R. Garlow, Clerk. 


And thereafter on May 26th, 1922, an order was 
entered herein, which order is of record as follows, 
to wit: [8] 


In the District Court of the United States in and 
for the District of Montana. 


No. 921. 


UNITED STATES 
VS. 


ANTHONY CARNEY, 


Order Granting Leave to File Information and 
Affidavit. 

On motion of the District Attorney, information 
and affidavit in support thereof ordered filed herein. 
The case belonging to the Butte Division, and de- 
fendant now on bond, it is ordered that he appear 
for arraignment at Butte, Montana, on May 29th, 
1922, at Jano AL. 


The United States of America. a) 


Entered in open court May 26, 1922. 
Cc. R. GARLOW, 
Clerk. 


And thereafter on May 29, 1922, the minute entry 
on the arraignment of the defendant was entered 
herein, which entry is of record as follows, to wit: 


[9] 


In the District Court of the United States in and 
for the District of Montana. 


Now 22k 


UNITED STATES 
vise 


ANTHONY CARNEY. 


Arraignment. 

Defendant present in court and being arraigned, 
he answered that his true name is Anthony Carney. 
Thereupon B. K. Wheeler, Esq., asked that the 
names of Wheeler & Baldwin be entered as attor- 
neys for defendant and it was so ordered. There- 
upon defendant waived the reading of the infor- 
mation and entered a plea of not guilty. 

Entered in open court May 29, 1922. 

Cc. R. GARLOW, 
Clerk. 
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And thereafter on May 15, 1925, the verdict of 
the jury was entered herein, which verdict is of 
record as follows, to wit: [10] 


In the District Court of the United States in and 
for the District of Montana. 


Butte Division. 
UNITED STATES OF AMERICA, 
Plaintiff,. 
vs. 
ANTHONY CARNEY, 
Defendant. 
Verdict. 

We, the jury in the above-entitled cause, find the 
defendant guilty in manner and form as charged in 
the information on file herein, as to Counts Three, 
Four and Five, and not guilty as to Counts One and 


Two. 
HENRY WILLIAMS, 
Foreman. 


Filed May 15, 1923. ©. R. Garlow, Clerk. 


And thereafter on May 15, 1923, the record of 
trial of the defendant was entered herein, which 
record of trial is of record as follows, to wit: [11] 


The United States of America. lal: 


In the District Court of the United States in and 
for the District of Montana. 


No. 921. 


UNITED STATES 
VS. 


ANTHONY CARNEY, 


Trial. 

This cause came on regularly for trial this day, 
defendant being present with his attorney, J. H. 
Baldwin, Esq., and John L. Slattery, Esq., United 
States Attorney, appearing for the United States. 
Thereupon the following were duly impaneled, 
accepted and sworn as a jury to try the cause, viz.: 
J. W. Pyle, Jerry Shea, T. C, Hall, P. M. Joslin, 
Henry Williams, John T. Neal, Swend Carlson, 
A. C. Richie, Robert Quackenbush, Charles A. Haus- 
wirth, John Thoney and A. F. Waldorf. There- 
upon Fred Bolton, Charles Rodda and Sam Fair- 
‘child were sworn and examined as witnesses for the 
United States, and a certain still and jug of moon- 
shine introduced, whereupon the United States 
rested. Thereupon defendant moved the Court to 
direct the jury to return a verdict of not guilty 
herein, for lack of proof, which motion was denied 
and exception of defendant noted. Thereupon Mrs. 
A. Carney, Mrs. Gannon, Wiliam Colmer, Martin 
Walsh, Joe Nevin and Anthony Carney, were sworn 
and examined as witnesses for defendant, and 
Charles Rodda recalled as a witness by defendant, 
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whereupon defendant rested. Thereupon Charles 
Rodda was recalled in rebuttal by plaintiff, where- 
upon plaintiff rested and the evidence closed. 
Thereupon, after the arguments of counsel and the 
instructions of the Court, the jury retired to con- 
sider of its verdict, the marshal being directed to 
furnish meals and lodging to the jurors engaged in 
the trial of said cause and to the two bailiffs in 
charge of said jury. Thereafter the jury returned 
into court with its verdict, which verdict was re- 
ceived by the Court, and ordered read and filed, and 
by the jury acknowledged [12] to be its true 
verdict, being as follows, to wit: ‘‘We, the jury in 
the above-entitled cause, find the defendant guilty 
in manner and form as charged in the information 
on file herein, as to counts Three, Four and Five, and 
not guilty as to counts One and Two. Henry Will- 
iams, Foreman.’’ . Thereupon Court ordered that 
time for sentence be continued until 9:30 A. M. to- 
morrow. 
Entered in open court May 15, 1923. 
C. R. GARLOW, 
Clerk. 


oe 


And thereafter on May 16, 1923, judgment was 
rendered and entered herein, which judgment is of 
record as follows, to wit: [13] 
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In the District Court of the United States in and 
for the District of Montana. 


No. 921. 
THE UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 
ANTHONY CARNEY, 
Defendant. 


Judgment. 

The United States Attorney with the defendant 
and his counsel present in court. 

The defendant was thereupon duly informed by 
the Court of the nature of the charge against him 
as appears in Counts 3, 4 and 5 of the information 
herein, and of his arraignment, and plea of not 
guilty, and of his trial and the verdict of the jury 
of guilty as to counts 3, 4 and 5 of the information. 

And the defendant was then asked if he had any 
legal cause to show why judgment should not be 
pronounced against him, to which he replied that he 
had none, and no sufficient cause being shown or 
appearing to the Court, thereupon the Court ren- 
dered its judgment as follows, to wit: 

That whereas the said defendant having been con- 
victed in this court of the offense of unlawfully 
having and possessing intoxicating liquor and prop- 
erty designed for the manufacture of intoxicating 
liquor, intended for use in violation of the National 
Prohibition Act, and unlawfully maintaining a 
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common nuisance, in violation of the National Pro- 
hibition Act, committed on the 18th day of April, 
1922, at Butte, in the State and District of Mon- 
tana, as charged in counts 3, 4 and 5 of the informa- 
tion herein ; 

It is therefore considered, ordered, and adjudged 
that for said offense you, the said Anthony Carney 
be confined and imprisoned in [14] the county 
jail at Butte, Montana, for the term of seven months 
and that you pay a fine of Two Hundred and Fifty 
Dollars and costs taxed at $39.70, and that you be 
confined in said county jail until said fine is paid 
or you are otherwise discharged according to law. 
Thereupon, for good cause, Court ordered that com- 
mitment herein be stayed for 24 hours, pending the 
filing of a motion by defendant for a new trial. 

Judgment rendered and entered May 16th, 1923. 

[Seal] C. R. GARLOW, 

Clerk. 
By H. H. Walker, 
Deputy. 


rs 


And thereafter on May 17, 1923, motion for new 
trial was filed herein, which motion for new trial 1s 
of record as follows, to wit: [15] 
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In the District Court of the United States for the 
District of Montana. 


UNITED STATES OF AMERICA, 
Plaintiff, 
VS. | 


ANTHONY CARNEY, 
Defendant. 


Motion for New Trial. 

Comes now the defendant in the above-entitled 

action and moves as follows: 
i 

That the verdict of guilty on the third count con- 
tained in the information on file herein on May 15, 
1923, be set aside and a new trial on said count of 
the information allowed on the grounds and for the 
reasons following: 

1. That the charge contained in said count of 
said information does not state facts sufficient to 
constitute a public offense. 

2. That the facts stated in said count of said 
information are not sufficient to show a violation of 
any criminal law of the United States of America. 

3. That said third count of said information 
does not include any defensive negative averments 
or supply the want thereof by stating ‘‘that the act 
complained of was then and there prohibited and 
unlawful’ as required by Section 32 of the National 
?rohibition Act. 

4, That because the charge contained in said 
count of said information does not state facts suffi- 
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‘cient to constitute a public offense, the above- 
entitled court was and is without jurisdiction [16] 
to try: the defendant on the charge contained in said 
count of said information. 

0. That because the facts stated in. said count of 
said information are not sufficient to show a viola- 
tion of any criminal law of the United States of 
America, the above-entitled court was and is with- 
out jurisdiction to try the defendant on the charge 
contained in said count of said information. 

6. That because of the fact that said third count 
of said information does not include any defensive 
negative averments or supply the want thereof by 
stating ‘‘that the act complained of was then and 
there prohibited and unlawful’’ as required by Sec- 
tion 32 of the National Prohibition Act, the above- 
entitled court was and is without jurisdiction to try 
the defendant on the charge contained in said count 
of said information. 

7. Errors in law occurring at the trial as fol- 
lows: 

The Court erred in overruling defendant’s objec- 
tions to the testimony given by the witness Van 
Orden relating to conversations had by him with 
the defendant’s wife in the absence of the defend- 
ant. 

The Court erred in overruling defendant’s objec- 
tions to the testimony given by the witness Fair- 
child relating to conversations had by him with 
defendant’s wife in the absence of the defendant. 

The Court erred in admitting the testimony of 
the witness Van Orden concerning statements to 
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have been made by the defendant’s wife concerning 
the necessity for and want of a search-warrant as 
the basis for searching the premises mentioned and 
described in the information herein. 

The Court erred in denying defendant’s motion 
for a directed verdict made at the conclusion of the 
Government’s case. 

The Court erred in making the comment that it 
did make in overruling defendant’s motion for a 
directed verdict at the conclusion of the Govern- 
ment’s case. [17] 

The Court erred in submitting the charge con- 
tained in said count of said information to the jury. 

8. While charging the jury, the Court erred as 
follows: 

In its definition of a reasonable doubt. 

In its statement of the law relating to the pre- 
sumption of innocence, 

In failing to tell the jury that the presumption 
of innocence is an instrument of proof created by 
law in favor of one accused of crime whereby his 
finnocence is established until sufficient evidence is 
introduced to overcome the proof which the law has 
thus created. 

That this presumption on the one hand, supple- 
mented by any other evidence he may adduce, and 
the evidence against him on the other, constitute 
the elements from which the legal conclusion of his 
guilt or innocence is to be drawn. 

That this legal presumption of innocence is to be 
regarded by the jury in every case as matter of evi- 
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dence to the benefit of which the party charged with 
crime is entitled. 

That the presumption of innocence is evidence in 
favor of the accused which must be borne in mind 
by the jury and considered by them with all of the 
other evidence in the case in arriving at their ver- 
dict. 

That the jury is bound to find according to the 
presumption of innocence unless after considering 
all of the evidence in the case together with that 
presumption, they are satisfied beyond a reasonable 
doubt that the defendant is guilty as charged. 

In charging that the presumption of innocence is 
merely a status created by law at the commencement 
of the trial. 

That in failing to charge the jury that to over- 
turn the presumption of innocence, there must be 
evidence of guilt carrying home a degree of con- 
viction short only of absolute certainty. [18] 

In stating that a statement said to have been 
made by the defendant’s wife in his absence, con- 
cerning the necessity of a search-warrant author- 
izing the searching of the premises as described in 
the information herein, was an admission of guilty 
knowledge, from which the jury might infer that 
the defendant knew of, participated in, and was a 
party to the crime charged in said count of said 
information. 

In stating that the evidence was such as to require 
the inference that the defendant was a partner with 
Joe O’Donnell in connection with the matters 
charged in said count of said information. 
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In stating that the evidence justified the inference 
that the defendant was a partner with Joe O’Don- 
nell in connection with the matters charged in said 
‘count of said information. 

That in stating that the jury had a perfect right 

to infer from the evidence that the defendant and 
Joe O’Donnell were partners in connection with 
the matters charged in said count of said informa- 
tion, 
' In stating that the defendant testified that he did 
not know anything about the search of the premises 
deseribed in the information until he was told about 
it by the officers at the time they arrested him. 

In arguing that because thereof the jury should 
view the testimony of the defendant with suspicion. 
~ In using the word ‘‘bamboozled’’ in connection 
with its comment concerning the testimony given 
by the witnesses for the defendant for the reason 
that the way in which the word was used and the 
connection in which it was brought out, were such 
as reasonably to lead the jury to believe that in the 
opinion of the Court, the witnesses for the defend- 
ant were trying to deceive and impose upon the 
jury and to practice trickery and deception and had 
been guilty of perjury, and to cause the jury in 
arriving at [19] their verdict in the case, to act 
‘upon the theory that defendant’s witnesses were 
trying to deceive and impose upon the jury and to 
practice trickery and deception and had been guilty 
of perjury and were not worthy of any credit what- 
soever. 
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In using the word ‘‘hoodwinked”’ in connection 
with its comment concerning the testimony given 
by the witnesses for the defendant for the reason 
that the way in which the word was used and the 
connection in which it was brought out, were such 
‘as reasonably to lead the jury to believe that in the 
opinion of the Court, the witnesses for the defend- 
ant were trying to deceive the jury as if by blind- 
ing, to blindfold the jury and to cover and conceal 
the true facts from the jury and had been guilty of 
perjury, and to cause the jury in arriving at their 
Verdict in the case, to act upon the theory that de- 
fendant’s witnesses were trying to deceive the jury 
as if by blinding, to blindfold the jury and to cover 
and conceal the true facts from the Jury and had 
been guilty of perjury, and were not worthy of any 
credit whatsoever. 

In using the word ‘‘gulled’’ in connection with its 
comment concerning the testimony given by the wit- 
nesses for the defendant for the reason that the way 
in which the word was used and the connection in 
‘which it was brought out, were such as reasonably 
to lead the jury to believe that in the opinion of the 
‘Court, the witnesses for the defendant were en- 
deavoring to treat the members of the jury as 
simple, credulous persons, easily tricked, and to 
make them the victims of trickery and deceit prac- 
ticed by defendant’s witnesses upon them, and to 
cause the jury in arriving at their verdict in the 
case, to act upon the theory that defendant’s wit- 
nesses were endeavoring to treat the members of the 
jury as simple, credulous persons, easily tricked, 
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and to make them the victims of trickery and deceit 
practiced by defendant’s witnesses upon them, and 
‘were not worthy of any credit whatsoever. 

In failing to state definitely the elements essential 
[20] to the commission of the crime charged to 
have been committed in the third count of the in- 
formation. 

In failing to state that each of these elements 
must be proved to the satisfaction of the jury be- 
yond a reasonable doubt before the defendant could 
be legally convicted of the crime charged in the 
third count of the information. 

In failing to state to the jury what the Govern- 
ment was required to prove beyond a reasonable 
doubt before a verdict finding the defendant guilty 
on the charge contained in the third count of the 
information would be justified. 

In charging generally on all of the counts con- 
tained in the information herein and definitely on 
none. 

In submitting the charge contained in the third 
count of the information and the charge contained 
in the fifth count of the information for the reason 
that as a result thereof defendant was twice put in 
jeopardy for the same offense. 

In failing to instruct the jury: 

That circumstantial evidence should be acted upon 
with caution, 

That before a conviction can properly be had on 
circumstantial evidence, all the essential facts must 
be consistent with the hypothesis of guilt as that is 
to be compared with all the facts proved. 
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That the facts must exclude every other theory 
but that of guilt and that the facts must establish 
such a certainty of guilt of the accused as to con- 
vince the judgment beyond a reasonable doubt that 
the accused is the one who committed the offense. 

In failing to instruct the jury that where a con- 
viction is sought solely upon circumstantial evi- 
dence, the criminatory circumstances proved must 
be consistent with each other and point so clearly 
to the guilt of the accused as to be inconsistent with 
any other rational hypothesis. 

In commenting as it did concerning the weight 
and effect to be given to the testimony of the de- 
fendant himself. [21] 

9. That the evidence is insufficient to justify the 
verdict of guilty on said count of said information 
for this: 

That there is nothing in the evidence showing or 
tending to show to whom the liquor said to have 
been found in the premises described in the in- 
formation herein, belonged. 

That there is nothing in the evidence tending to 
show that the liquor mentioned in said count of said 
information belonged to the defendant. 

That there is nothing in the evidence tending to 
show, how, when or by whom the liquor mentioned 
in said count of said information was put in the 
place where it is stated to have been found. 

That there is nothing in the evidence tending to 
show that the defendant in this case was ever the 
owner of, in possession of, or in control of said 
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liquor, or that he had any knowledge concerning its 
existence, or the place where it was kept. 

That there is nothing in the evidence tending to 
show that if the liquor mentioned in said count of 
said information belonged to the defendant, he was 
not legally permitted to possess the same, 

That unless it be conceded that the testimony 
given on the part of the defendant to the effect that 
the room in which the liquor mentioned in said 
count of said information was found, is true, and 
that the room in which said liquor is stated to have 
been found, had been rented to a person other than 
the defendant, there is nothing in the evidence tend- 
ing to show that said liquor was not kept in defend- 
ant’s private dwelling for the personal consumption 
of the defendant and his family residing in such 
dwelling and to his bona fide guests when enter- 
tained by him therein. 

That if it be conceded that the testimony given 
on the part of the defendant to the effect that the 
room in which the liquor mentioned in said count 
of said information was found is true, and that the 
room in which said lquor is stated to have been 
found, had been rented to a person other than the 
defendant, there is nothing [22] in the evidence 
tending to show that the defendant had any knowl- 
edge of, title to, or control over such liquor. 

That there is nothing in the evidence tending to 
show that the liquor mentioned in the third count 
of said information and stated to have been in- 
tended for use in violation of Title II of the Na- 
tional Prohibition Act was kept in the premises 
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mentioned in said information for sale, barter or 
any other commercial purpose. 

That there is nothing in the evidence tending to 
show that any intoxicating liquor had ever been sold, 
bartered or used for any commercial purpose in 
or on the premises deseribed in the information 
herein or by the defendant at any time or place. 

lle 

That the verdict of guilty on the fourth count 
contained in the information on file herein on May 
15, 1923, be set aside and a new trial on said count 
of the information allowed on the grounds and 
for the reasons following: 

1. That the charge contained in said count of 
said information does not state facts sufficient to 
constitute a public offense. 

2. That the facts stated in said count of said 
information are not sufficient to show a violation 
of any criminal law of the United States of 
Ameriéa. 

3. That because of the charge contained in said 
count of said information does not state facts suf- 
ficient to constitute a public offense, the above-en- 
titled court was and is without jurisdiction to try 
the defendant on the charge contained in said count 
of said information. 

4. That because the facts stated in said count of 
said information are not sufficient to show a viola- 
tion of any criminal law of the United States of 
America, the above-entitled court was and is with- 
out jurisdiction to try the defendant on the charge 
contained in said count of said information. [23] 
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7. Errors in law occurring at the trial as fol- 
lows: 

The Court erred in overruling defendant’s ob- 
jections to the testimony given by the witness Van 
Orden relating to conversations had by him with 
the defendant’s wife in the absence of the defend- 
ant. 

The Court erred in overruling defendant’s ob- 
‘yections to the testimony given by the witness Fair- 
child relating to conversations had by him with 
defendant’s wife in the absence of the defendant. 

The Court erred in admitting the testimony of 
the witness Van Orden concerning statements to 
have been made by the defendant’s wife concern- 
ing the necessity for and want of a search-warrant 
as the basis for searching the premises mentioned 
and described in the information herein. 

The Court erred in denying defendant’s motion 
for a directed verdict made at the conclusion of 
the Government’s case. 

The Court erred in making the comment it did 
make in overruling defendant’s motion for a di- 
rected verdict made at the conclusion of the Gov- 
ernment’s case. 

The Court erred in submitting the charge con- 
tained in said count of said information to the jury. 

8. While charging the jury, the Court erred as 
follows: 

In its definition of a reasonable doubt. 

In its statement of the law relating to the pre- 
sumption of innocence. 
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In failing to tell the jury that the presumption 
of innocence is an instrument of proof created by 
law in favor of one accused of crime whereby his 
innocence is established until sufficient evidence is 
introduced to overcome the proof which the law 
has thus created. 

That this presumption on the one hand, supple- 
mented by any other evidence he may adduce, and 
the evidence against him on the other, constitute 
the elements from which the legal conclusion [24] 
of his guilt or innocence is to be drawn. 

That this legal presumption of innocence is to 
be regarded by the jury in every case as matter of 
evidence to the benefit of which the party charged, 
with crime is entitled. 

That the presumption of innocence is evidenced 
in favor of the accused which must be borne in mind 
by the jury and considered by them with all of the 
other evidence in the case in arriving at their ver- 
dict. 

That the jury is: bound to find according to the 
presumption of innocence unless after considering 
all of the evidence in the case together with that 
presumption, they are satisfied beyond a reasonable 
doubt that the defendant is guilty as charged. 

In charging that the presumption of innocence is 
merely a status created by law at the commence- 
ment of the trial. 

That in failing to charge the jury that to over- 
turn the presumption of innocence, there must be 
evidence of guilt carrying home a degree of convic- 
tion short only of absolute certainty. 
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In stating that a statement said to have been 
made by the defendant’s wife in his absence, con- 
cerning the necessity of a search-warrant authoriz- 
ing the searching of the premises described in 
the information herein, was an admission of guilty 
knowledge, from which the jury might infer that the 
defendant knew of, participated in, and was a 
party to the crime charged in said count of said 
information. 

In stating that the evidence was such as to re- 
quire that the defendant was a partner with Joe 
O’Donnell in connection with the matters charged 
in said count of said information. 

In stating that the evidence justified the infer- 
ence that the defendant was a partner with Joe 
O’Donnell in connection with the matter charged 
in said count of said information. 

That in stating that the jury had a perfect right 
to infer from the evidence, that the defendant and 
Joe O’Donnell were [25] partners in connection 
with the matters charged in said count of said in- 
formation. 

In stating that the defendant testified that he 
did not know anything about the search of the 
premises described in the information until he was 
told about it by the officers at the time they arrested 
him. 

In arguing that because thereof the jury should 
view the testimony of the defendant with suspicion. 

In using the word ‘‘bamboozled’’ in connection 
with its comment concerning the testimony given 
by the witnesses for the defendant for the reason 
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that the way in which the word was used and the 
connection in which it was brought out, were such 
as reasonably to lead the jury to believe that in the 
opinion of the Court, the witnesses for the defend- 
ant were trying to deceive and impose upon the 
jury and to practice trickery and deception and 
had been guilty of perjury, and to cause the jury 
In alriving at their verdict in the case, to act upon 
the theory that defendant’s witnesses were trying 
to deceive and impose upon the jury and to prac- 
tice trickery and deception and had been guilty of 
perjury and were not worthy of any credit what- 
soever. 

In using the word “‘hoodwinked”’ in connection 
with its comment concerning the testimony given 
by the witnesses for the defendant for the reason 
that the way in which the word was used and the 
connection in which it was brought out, were such_ 
as reasonably to lead the jury to believe that in 
the opinion of the Court, the witnesses for the de- 
fendant were trying to deceive the jury as if by 
blinding, to blindfold the jury and to cover and 
conceal the true facts from the Jury and had been 
guilty of perjury, and to cause the jury in arriving 
at their verdict in the case, to act upon the theory 
that defendant’s witnesses were trying to deceive 
the jury as if by blinding, to blindfold the jury 
and to cover and conceal the true [26] facts from 
the jury and had been guilty of perjury, and were 
not worthy of any credit whatsoever. 

In using the word ‘‘gulled’”’ in connection with its 
comment concerning the testimony given by the 
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witnesses for the defendant for the reason that the 
way in which the word was used and the connec- 
tion in which it was brought out, were such as rea- 
sonably to lead the jury to believe that in the opinion 
of the Court, the witnesses for the defendant were 
endeavoring to treat the members of the jury as 
simple, credulous persons, easily tricked, and to 
make them victims of trickery and deceit practiced 
by defendant’s witnesses upon them, and to cause 
the jury in arriving at their verdict in the case, to 
act upon the theory that defendant’s witnesses were 
endeavoring to treat the members of the jury as 
simple, credulous persons, easily tricked, and to 
make them the victims of trickery and deceit prac- 
ticed by defendant’s witnesses upon them, and were 
not worthy of any credit whatsoever. 

‘In failing to state definitely the elements essen- 
tial to the commission of the crime charged to have 
been committed in the fourth count of the informa- 
tion. 

In failing to state that each of these elements 
must be proved to the satisfaction of the jury be- 
yond a reasonable doubt before the defendant could 
be legally convicted of the crime charged in the 
fourth count of the information. 

In failing to state to the jury what the Govern- 
ment was required to prove beyond a reasonable 
doubt before a verdict finding the defendant guilty 
on the charge contained in the fourth count of the 
information would be justified. 

In charging generally on all of the counts con- 
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tained in the information herein and definitely on 
none. 

In failing to instruct the jury: 

That circumstantial evidence should be acted 
upon with caution. 

That before a conviction can properly be had on 
circumstantial [27] evidence, all the essential 
facts must be consistent with the hypothesis of 
guilt as that is to be compared with all the facts 
proved. 

That the facts must exclude every other Thee 
but that of guilt and that the facts must establish 
such a certainty of guilt of the accused as to con- 
vince the judgment beyond a reasonable doubt that 
the accused is the one who committed the offense. 

In failing to instruct the jury that where a con- 
viction is sought solely upon circumstantial evi- 
dence, the criminatory circumstances proved must 
be consistent with each other and point so clearly 
to the guilt of the accused as to be inconsistent with 
any other rational hypothesis. 

In commenting as it did concerning the weight 
and effect to be given to the testimony of the de- 
fendant himself. 

9. That the evidence is insufficient to justify 
the verdict of guilty on said count of said informa- 
hlomeor dhis- 

That there is nothing in the evidence showing or 
tending to show to whom the property, stated in 
said count of the information, to be designed for the 
manufacture of intoxicating lquor intended for 
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use in violation of Title II of the National Prohi- 
bition Act, belonged. 

That there is nothing in the evidence tending to 
show that the property mentioned in said count of 
said information belonged to the defendant. 

That there is nothing in the evidence tending to 
show how, when or by whom the property men- 
tioned in said count of said information was put 
in the place where it is stated to have been found. 

That there is nothing in the evidence tending to 
show that the defendant in this case was ever the 
owner of, in possession of, or in control of said 
property, or that he had any knowledge concerning 
its existence, or the place where it was kept. [28] 

That it appears from the testimony that the room 
in which said property is stated to have been found 
had been rented to a person other than the de- 
fendant and there is nothing in the evidence tend- 
ing to show that the defendant had any knowledge 
of, title to, or control over such property. 

That there is nothing in the evidence tending to 
show that said property had been used for the 
manufacture of any intoxicating liquor. 

That there is nothing in the evidence tending to 
show that said property was ever used on the 
premises described in the information herein for 
the purpose of manufacturing any intoxicating li- 
quor for sale, barter or any other purpose or other- 
wise or at all. 

That there is nothing in the evidence tending to 
show that any intoxicating liquor had ever been 
sold, bartered or used for any commercial purpose 
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in or on the premises described in the information 

_ herein or by the defendant at any time or place. 
ITT. 

That the verdict of guilty on the fifth count con- 
tained in the information on file herein on May 
15, 1923, be set aside and a new trial on said count 
of the information allowed on the grounds and for 
the reasons following: 

1. That in so far as said count charges the main- 
tenance of a common nuisance, that is to say, a place 
and building where intoxicating liquor was kept in 
violation of Title IT of the National Prohibition 
Act is concerned, the charge contained in said count 
of said information does not state facts sufficient 
to constitute a public offense. 

2. That in so far as said count charges the main- 
tenance of a common nuisance, that is to say, a place 
and building where intoxicating lquor was kept 
in violation of Title II of the National Prohibition 
Act is concerned, the facts stated in said count of 
said information are not sufficient to show a viola- 
tion [29] of any criminal law of the United 
States of America. 

3. ‘That in so far as said count charges the main- 
tenance of a common nuisance, that is to say, a place 
and building where intoxicating liquor was kept 
in violation of Title II of the National Prohibition 
Act is concerned, the fifth count of said informa- 
tion does not include any defensive negative aver- 
ments or supply the want thereof by stating ‘‘that 
the act complained of was then and there prohibited 


The United States of America. 33 


and unlawful’’ as required by Section 32 of the 
National Prohibition Act. 

4. That because in so far as said count charges 
the maintenance of a common nuisance, that is to 
say, a place and building where intoxicating liquor 
was kept in violation of Title II of the National 
Prohibition Act, the same does not include any 
defensive negative averments or supply the want 
thereof by stating ‘‘that the act complained of was 
then and there prohibited and unlawful’’ as re- 
quired by Section 32 of the National Prohibition 
Act, the above-entitled court was and is without 
jurisdiction to try the defendant on the charge 
contained in said count of said information, that 
he maintained a nuisance, that is to say, a place 
and building where intoxicating liquor was kept 
in violation of Title II of the National Prohibi- 
tion Act. 

d. ‘That in so far as said count charges the main- 
tenance of a common nuisance, that is to say, a 
place and building where intoxicating liquor was 
manufactured in violation of Title IT of the Na- 
tional Prohibition Act is concerned, by their ver- 
dict of not guilty on the first and second counts 
contained in said information, the jury found the 
issue framed by defendant’s plea of not guilty to 
the charge last mentioned in favor of the defendant, 
and the Government is now foreclosed from con- 
tending that the defendant was guilty of maintain- 
ing a common nuisance, that is to say, a place and 
building where intoxicating liquor [380] was man- 
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ufactured in violation of Title II of the National 
Prohibition Act. 

6. Hrrors in law occurring at the trial as fol- 
lows: 

The Court erred in overruling defendant’s ob- 
jection to the testimony given by the witness Van 
Orden relating to conversations had by him with 
the defendant’s wife in the absence of the defend- 
ant. 

The Court erred in overruling defendant’s ob- 
jection to the testimony given by the witness Fair- 
child relating to conversations had by him with 
defendant’s wife in the absence of the defendant. 

The Court erred in admitting the testimony of 
the witness Van Orden concerning statements hav- 
ing been made by the defendant’s wife concerning 
the necessity for and want of search-warrant as 
the basis for searching the premises mentioned and 
described in the information herein. 

The Court erred in denying defendant’s motion 
for a directed verdict made at the conclusion of 
the Government’s case. 

The Court erred in making the comment that it 
did make in overruling defendant’s motion for a 
directed verdict made at the conclusion of the Gov- 
ernment’s case. 

The Court erred in submitting either of the 
charges contained in said count of said information 
to the jury. 

7. While charging the jury the Court erred as 


follows: 
Tn its definition of a reasonable doubt. 


The United States of America. 35 


. In its statement of the law relating to the pre- 
sumption of innocence. 

In failing to tell the jury that the presumption 
of innocence is an instrument of proof created by 
law in favor of one accused of crime whereby his 
innocence is established until sufficient evidence 
is introduced to overcome the proof which the law 
has thus created. [31] 

That this presumption on the one hand, supple- 
mented by any other evidence he may adduce, and 
the evidence against him on the other, constitute 
the elements from which the legal conclusion of his 
guilt or innocence is to be drawn. 

That this legal presumption of innocence is to be 
regarded by the jury in every case as matter of 
evidence to the benefit of which the party charged 
with crime is entitled. 

That the presumption of innocence is evidence 
in favor of the accused which must be borne in 
mind by the jury and considered by them with all of 
the other evidence in the case in arriving at their 
verdict. 

That the jury is bound to find according to the 
presumption of innocence unless after considering 
all of the evidence in the case together with that pre- 
sumption, they are satisfied beyond a reasonable 
doubt that the defendant is guilty as charged. 

In charging that the presumption of innocence 
is merely a status created by law at the commence- 
ment of the trial. 

That in failing to charge the jury that to over- 
turn the presumption of innocence, there must be 
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evidence of guilt carrying home a degree of con- 
viction short only of absolute certainty. 

In stating that a statement said to have been 
made by the defendant’s wife in his absence, con- 
cerning the necessity of a search-warrant authoriz- 
ing the searching of the premises described in 
the information herein, was an admission of guilty 
knowledge, from which the jury might infer that. 
the defendant knew of, participated in, and was a 
. party to the crime charged in said count of said 
information. 

In stating that the evidence was such as to re- 
quire the inference that the defendant was a part- 
ner of Joe O’Donnell in connection with the matters 
charged in said count of said information. [82] 

In stating that the evidence justified the infer- 
ence that the defendant was a partner with Joe 
O’Donnell in connection with the matters charged 
in said count of said information. 

That in stating that the jury had a perfect right 
to infer from the evidence that the defendant and 
Joe O’Donnell were partners in connection with the 
matters charged in said count of said information. 

In stating that the defendant testified that he did 
not know anything about the search of the prem- 
ises described in the information until he was told 
about it by the officers at the time they arrested 
him. 

In arguing that because thereof the jury should 
view the testimony of the defendant with suspicion. 

In using the word ‘‘bamboozled’’ in connection 
with its comment concerning the testimony given 
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by the witnesses for the defendant for the reason 
that the way in which the word was used and the 
connection in which it was brought out, were such 
as reasonably to lead the jury to believe that in the 
opinion of the Court, the witnesses for the defend- 
ant were trying to deceive and impose upon the 
jury and to practice trickery and deception and 
had been guilty of perjury, and to cause the jury 
in arriving at their verdict in the case, to act upon 
the theory that defendant’s witnesses were trying 
to deceive and impose upon the jury and to prac- 
tice trickery and deception and had been guilty of 
perjury and were not worthy of any credit what- 
soever. 

In using the word ‘‘hoodwinked’’ in connection 
with its comment concerning the testimony given 
by the witnesses for the defendant for the reason 
that the way in which the word was used and the 
connection in which it was brought out, were such 
as reasonably to lead the jury to believe that in the 
opinion of the Court, the witnesses for the defend- 
ant were trying to deceive the jury as if by blind- 
ing, to blindfold the jury and to cover and conceal 
the true [83] facts from the jury and had been 
guilty of perjury, and to cause the jury in arriv- 
ing at their verdict in the case, to act upon the 
theory that defendant’s witnesses were trying to 
deceive the jury as if by blinding, to blindfold the 
jury and to cover and conceal the true facts from 
the jury and had been guilty of perjury, and were 
not worthy of any credit whatsoever. 
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In using the word ‘‘gulled’’ in connection with 
its comment concerning the testimony given by the 
witnesses for the defendant for the reason that the 
way in which the word was used and the connec- 
tion in which it was brought out, were such as rea- 
sonably to lead the jury to believe that in the opin- 
ion of the Court, the witnesses for the defendant 
were endeavoring to treat the members of the jury 
as simple, credulous persons, easily tricked, and to 
make them the victims of trickery and deceit prac- 
ticed by defendant’s witnesses upon them, and to 
cause the jury in arriving at their verdict in the 
case, to act upon the theory that defendant’s wit- 
nesses were endeavoring to treat the members of 
the jury as simple, credulous persons, easily 
tricked, and to make them the victims of trickery 
and deceit practiced by defendant’s witnesses upon 
them, and were not worthy of any credit whatso- 
ever. 

In failing to state definitely the elements essen- 
tial to the commission of the crime of maintaining 
a common nuisance, that is to say, a place and 
building where intoxicating liquor was kept in vio- 
lation of Title II of the National Prohibition Act. 

In failing to state that each of these elements 
must be proved to the satisfaction of the jury be- 
yond a reasonable doubt before the defendant could 
be legally convicted of maintaining a common nui- 
sance, that is to say, a place and building where 
intoxicating liquor was kept in violation of Title IT 
of the National Prohibition Act. 

In failing to state definitely the elements essen- 
tial to the commission of the crime of maintaining a 


The United States of America. ow 


common nuisance, [34] that is to say, a place 
and building where intoxicating liquor was manu- 
factured in violation of Title II of the National 
Prohibition Act. 

In failing to state that each of these elements 
must be proved to the satisfaction of the jury be- 
yond a reasonable doubt before the defendant could 
be legally convicted of maintaining a common 
nuisance, that is to say, a place and building where 
intoxicating liquor was manufactured in violation 
of Title II of the National Prohibition Act. 

In failing to state to the jury what the Govern- 
ment was required to prove beyond a reasonable 
doubt, before a verdict finding the defendant guilty 
of maintaining a common nuisance, that is to say, 
a place and building where intoxicating liquor was. 
kept in violation of Title II of the National Prohi- 
bition Act would be justified. 

In failing to state to the jury what the Govern- 
ment was required to prove beyond a reasonable 
doubt, before a verdict finding the defendant guilty 
of maintaining a common nuisance, that is to say, 
a place and building where intoxicating liquor was 
manufactured in violation of Title II of the Na- 
tional Prohibition Act would be justified. 

In charging generally on all the charges con- 
tained in the information herein and definitely on 
none. 

In submitting the charge that defendant was 
guilty of maintaining a common nuisance, that is 
to say, a place and building where intoxicating 
liquor was manufactured in violation of Title IT 
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of the National Prohibition Act, and the charges 
contained in the first and second counts of said 
Information to the jury, for the reason that as a 
result thereof, defendant was twice put in jeopardy 
for the same offense. 

In failing to instruct the jury: 

That circumstantial evidence should be acted 
upon with caution. [35] 

That before a conviction can properly be had on 
circumstantial evidence, all the essential facts must 
be consistent with the hypothesis of guilt as that 
is to be compared with all the facts proved. 

That the facts must exclude every other theory 
but that of guilt and that the facts must establish 
such a certainty of guilt of the accused as to con- 
vince the judgment beyond a reasonable doubt that 
the accused is the one who committed the offense. 

In failing to instruct the jury that where a con- 
viction is sought solely upon circumstantial evi- 
dence, the criminatory circumstances proved must 
be consistent with each other and point so clearly 
to the guilt of the accused as to be inconsistent with 
any other rational hypothesis. 

In commenting as it did concerning the weight 
and effect to be given to the testimony of the de- 
fendant himself. 

8. That the evidence is insufficient to justify a 
verdict of guilty on the charge that defendant 
maintained a common nuisance, that is to say, a place 
and building where intoxicating liquor was kept in 
violation of Title II of the National Prohibition Act 
for this: 
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That there is nothing in the evidence showing 
or tending to show to whom the liquor said to 
have been found in the premises described in the 
Information herein, belonged. 

That there is nothing in the evidence tending 
to show that the liquor mentioned in said count 
of said Information belonged to the defendant. 

That there is nothing in the evidence tending 
to show how, when or by whom the liquor men- 
tioned in said count of said information was put 
in the place where it is stated to have been found. 

That there is nothing in the evidence tending 
to show that the defendant in this case was ever 
the owner of, in possession [86] of, or In con- 
trol of said liquor, or that he had any knowledge 
concerning its existence, or the place where it was 
kept. 

That there is nothing in the evidence tending 
to show that if the liquor mentioned in said count 
of said information belonged to the defendant, he 
was not legally permitted to possess the same. 

That unless it be conceded that the testimony ~ 
given on the part of the defendant to the effect 
that the room in which the liquor mentioned in 
said count of said information was found, is true, 
and that the room in which said liquor is stated 
to have been found, had been rented to a person 
other than the defendant, there is nothing in the 
evidence tending to show that said liquor was not 
kept in defendant’s private dwelling for the per- 
sonal consumption of the defendant and his family 
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residing in such dwelling and to his bona fide guests 
when entertained by him therein. 

That if it be conceded that the testimony given on 
the part of the defendant to the effect that the 
room in which the liquor mentioned in said count 
of said information was found is true, and that 
the room in which said liquor is stated to have 
been found, had been rented to a person other 
than the defendant, there is nothing in the evidence 
tending to show that the defendant had any knowl- 
edge of, title to, or control over such liquor. 

That there is nothing in the evidence tending 
to show that the hquor mentioned in the fifth count 
of said information and stated to have been in- 
tended for use in violation of Title IT of the Na- 
tional Prohibition Act was kept in the premises 
mentioned in said information for sale, barter, or 
any other commercial purpose. 

That there is nothing in the evidence tending 
to show that any intoxicating liquor had ever 
been sold, bartered or used for any commercial 
purpose in or on the premises described in the in- 
formation herein or by the defendant at any time 
or place. 

9. That the evidence is insufficient to justify 
[37] a verdict of guilty on the charge that defend- 
ant maintained a common nuisance, that is to say, 
a place and building where intoxicating liquor 
was manufactured in violation of Title II of the 
National Prohibition Act for this: 

That by their verdict of not guilty on the first 
and second counts contained in the information 
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herein, the jury found that no liquor had been 
manufactured at or within the premises mentioned 
and described in the fifth count of said informa- 
tion. 

That there is nothing in the evidence tending 
to show that any intoxicating liquor was ever 
manufactured at or within the premises mentioned 
and described in said count of said information. 

That there is nothing in the evidence tending 
to show to whom any property contained in the 
premises mentioned in said count of said informa- 
tion which could have been used for manufactur- 
ing intoxicating liquor in violation of Title IT of 
the National Prohibition Act belonged. 

That there is nothing in the evidence tending 
to show that any property of any kind stated 
to have been used in said premises for the purpose 
of manufacturing intoxicating liquor in violation of 
Title II of the National Prohibition Act belonged to 
the defendant. 

That there is nothing in the evidence tending 
to show how, when or by whom any property 
stated to have been found in the premises described 
in said count of said information which could have 
been used for the manufacture of intoxicating 
liquor in violation of Title II of the National Pro- 
hibition Act was put in the place where it is 
stated to have been found. 

That there is nothing in the evidence tending 
to show that the defendant in this case was the 
owner of, in possession of, or in control of any 
property stated to have been found in the prem- 
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ises described in said count of said informa- 
tion, which could [88] have been used for manu- 
facturing intoxicating liquor in violation of Title 
IT of the National Prohibition Act, or that he had 
any knowledge concerning its existence or the place 
where it was kept or the purpose for which it 
could be used. 

That if the evidence proved that the defendant 
had knowledge or reason to believe that his room, 
house or building was occupied or used for keep- 
ing liquor contrary to any provision of Title IT of 
the National Prohibition Act, and suffered the same 
to be so occupied or used, such evidence is insuffici- 
ent to justify the conviction of the defendant on the 
charge of maintaining a common nuisance, that is to 
say, a place and building where intoxicating liquor 
was kept in violation of Title II of the National 
Prohibition Act, as charged in the fifth count of 
the information herein. 

That if the evidence proved that the defendant 
had knowledge or reason to believe that his room, 
house or building was occupied or used for keeping 
liquor contrary to any provision of Title II of the 
National Prohibition Act, and suffered the same 
to be so occupied or used, such proof would not 
justify the infliction of any penalty upon or punish- 
‘ment of the defendant other than that the, room, 
house or building so occupied or used should be 
subject to a lien for and might be sold to pay all 
fines and costs assessed against the person guilty 
of maintaining a common nuisance in said room, 
house or building for such violation, and that any 
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such lien might be enforced by any court having 
jurisdiction as provided in the concluding sentence 
of Section 21 of the National Prohibition Act. 

That if the evidence proved that the defendant 
had knowledge or reason to believe that his room, 
house or building was occupied or used for the 
manufacture of liquor contrary to any provision of 
Title II of the National Prohibition Act, and 
suffered the same to be occupied or used, such evi- 
dence is insufficient to [389] justify the con- 
viction of the defendant on the charge of main- 
taining a common nuisance, that is to say, a place 
and building where intoxicating liquor was manu- 
factured in violation of Title TI of the National 
Prohibition Act, as charged in the fifth count of 
the information herein. 

That if the evidence proved that the defendant 
had knowledge or reason to believe that his room, 
house or building was occupied or used for the 
manufacture of liquor contrary to any provision of 
Title II of the National Prohibition Act, and suf- 
fered the same to be so occupied or used, such 
proof would not justify the infliction of any pen- 
alty upon or punishment of the defendant other 
than that the room, house or building so occupied 
or used should be subject to a lien for and might be 
sold to pay all fines and costs assessed against the 
person guilty of maintaining a common nuisance 
in said room, house or building for such violation, 
and that any such lien might be enforced by any 
court having jurisdiction as provided in the con- 
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cluding sentence of Section 21 of the National Pro- 
hibition Act. 

10. That it appears from the uncontradicted 
testimony of the Government’s witnesses, Van 
Orden and Fairchild, that the affidavit made by 
them and presented to the court by the United 
States Attorney, at the time he requested leave 
to file the information in the above-entitled court 
and cause, which affidavit is the sole basis on which 
the discretion of the court to grant the request 
of the United States Attorney for leave to file 
said information is based, was false and not ac- 
cording to the facts in many material respects, as 
a result of which: 

The United States Attorney was mislead; 

The Court was asked to and did exercise its 
discretion in authorizing the the filing of said in- 
formation upon an entirely erroneous conception 
of the facts; and 

The defendant was required to plead to and 
stand trial on an [40] information improperly 
filed and without proper basis in law. 

And upon the true facts appearing, the Court 
should have annulled its order granting leave to 
file the information on file in the above-entitled 
court and cause and dismissed the action. 

Jl. That the statements contained in said affi- 
davit and not shown by the testimony of the Gov- 
ernment’s witnesses, Van Orden and Fairchild, to 
have been false, were not sufficient to justify the 
United States Attorney in requesting leave to file 
said information or to authorize the Court in the 
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exercise of its discretion, to have granted such 
request, as a result of which: 

The United States Attorney was mislead; 

The Court was asked to and did exercise its dis- 
cretion in authorizing the filing of said information 
upon an entirely erroneous conception of the facts; 
and 

The defendant was required to plead to and 
stand trial on an information improperly filed and 
without proper basis in law. 

Each of these motions is based and will be pres- 
ented on the records, files and minute entries in 
the above-entitled court and cause, the minutes of 
the court therein, and a bill of exceptions to be 
hereafter prepared, served, settled and filed. 

WHEELER & BALDWIN, 
Attorneys for Defendant. 


Service of the above and foregoing motion for 
new trial acknowledged and copy thereof received 
at Butte, Montana, May 17, 1923. 

JOHN L. SLATTERY, 
United States Attorney for the District of Montana. 
Filed May 17, 1923. C. R. Garlow, Clerk. [41] 


And thereafter on May 21, 1923, a minute entry 
on the ealling of the motion for a new trial was 
made herein, which minute entry is of record as 
follows, to wit: 
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In the District Court of the United States in and 
for the District of Montana. 


No. 921. 


UNITED STATES 
vs. 


ANTHONY CARNEY., 


Motion for New Trial. 

This cause came on regularly for hearing this day 
upon defendant’s motion for a new trial, J. H. Bald- 
win, Esq., appearing for the defendant, and the Dis- 
trict Attorney being present and appearing for the 
United States. Thereupon, the Court stated that 
it did not care to hear oral arguments, whereupon 
defendant filed a written brief and the matter was 
submitted to the Court and taken under advise- 
ment. 

Iintered in open court May 21, 1923. 

C. Rk. GARLOW, 
Clerk. 


And thereafter on May 22, 1923, an order was 
entered herein denying the motion for a new trial, 
which motion is of record as follows, to wit: [42] 
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In the District Court of the United States in and 
for the District of Montana. 


No. 921. 


UNITED STATES 
VS. 


ANTHONY CARNEY., 


Order Denying Motion for New Trial. 

Herein, Court ordered that the defendant’s mo- 
tion for new trial, heretofore submitted, be and is 
denied, whereupon James H. Baldwin, Esq., attor- 
ney for defendant, then and there excepted to the 
ruling of the Court, and asked that defendant be 
granted a stay of ten days for bill of exceptions. 
Thereupon Court ordered that said defendant be 
granted a temporary stay of committment until 
Monday, May 28th, 1928, for the purpose of suing 
out a writ of error herein and furnishing bond in 
the sum of $1000.00 conditioned as usual. 

Entered in open court May 22, 1928. 

Cc. R. GARLOW, 
Clerk. 


And thereafter on May 28, 19238, petition for 
writ of error was served and filed herein, which 
petition for writ of error is of record as follows, to 
wit: [43] 
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In the District Court of the United States for the 
District of Montana. 


No. 921. 
THE UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 
ANTHONY CARNEY, 
Defendant. 


Petition for Writ of Error. 

Comes now the defendant, Anthony Carney, and 
petitions this Court for a Writ of Error herein and 
says: 

That on May 16, 1923, in the above-entitled mat- 
ter, the above-entitled Court rendered a judgment 
and pronounced sentence herein against the de- 
fendant, by which the defendant was sentenced to 
be confined and imprisoned in the County Jail 
at Butte, Montana, for the term of seven months 
and to pay a fine of Two Hundred Fifty Dollars 
($250.00) and costs taxed at Thirty-nine and 70/100 
Dollars ($39.70), and to be confined in said county 
jail until said fine is paid, or he was otherwise 
discharged according to law, for three alleged of- 
fenses stated to have been committed on or about 
the 18th day of April, 1922, by the defendant herein, 
at and within certain premises situated at 200 
West Quartz Street, in the city of Butte, in the 
county of Silver Bow, in the State and District of 
Montana, as follows: 
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1. Wrongfully and unlawfully having and pos- 
sessing intoxicating liquor intended for use in viola- 
tion of Title IL of the National Prohibition Act; 

2. Wrongfully and unlawfully having and pos- 
sessing property designed for the manufacture of 
intoxicating liquor intended for use in violation of 
Title II of the National Prohibition [44] Act, and 

3. Wrongfully and unlawfully maintaining a 
common nuisance, that is to say, a place and build- 
ing where intoxicating hquor was kept and manu- 
factured, in violation of Title IT of the National 
Prohibition Act; 

That in said judgment and the proceedings had 
prior thereto in said cause, certain errors were 
committed to the prejudice of this defendant, all of 
which will more fully appear from the assignment 
of errors which is filed with this petition. 

WHEREFORE, this defendant prays that a writ 
of error from the judgment of the above-entitled 
Court rendered and pronounced as aforesaid, may 
issue in his behalf out of the United States Circuit 
Court of Appeals for the ‘Ninth Circuit, for the 
correction of the errors so complained of; 

That such writ shall operate as a stay of pro- 
ceedings under the sentence pronounced as afore- 
said upon bail being given according to law and that 
a transcript of the records, proceedings and papers 
in this case duly authenticated, may be sent to the 
United States Circuit Court of Appeals for the 
Ninth Circuit, in the City of San Francisco, State 
of California ; 

That said judgment and sentence be reversed, set 
aside and ordered held for naught, and 
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Such other orders as are fit and proper be made 
in the premises. 
WHEELER & BALDWIN, 
Attorneys for Anthony Carney, defendant. 
Service of the above and foregoing petition ac- 
knowledged and copy thereof received at Butte, 
Montana, May 28, 1923. 
JOHN L. SLATTERY, 
United States District Attorney for the District of 
Montana. 


Filed May 28, 1923. C. R. Garlow, Clerk. [45] 


eee ees 


And thereafter on May 28, 1923, assignment of 
errors was served and filed herein, which assign- 
ment of errors is of record as follows, to wit: 


In the District Court of the United States for the 
District of Montana. 


No. 921. 
THE UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 
ANTHONY CARNEY, 
Defendant. 


Assignment of Errors. 

Comes now Anthony Carney, the defendant in 
the above-entitled action and hereby makes his as- 
signment of errors upon which he will rely, as fol- 
lows to wit: 
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1. The third charge contained in the information 
on file herein is insufficient in law for this: 

That the charge contained in said count does not 
state facts sufficient to constitute a public offense. 

That the facts stated in said count are not suffi- 
cient to show a violation of any criminal law of the 
United States of America. 

That said count does not include any defensive 
negative averments or supply the want thereof by 
stating ‘‘that the act complained of was then and 
there prohibited and unlawful’’ as required by Sec- 
tion 32 of the National Prohibition Act. 

2. The Court erred in overruling defendant’s ob- 
jection to the testimony given by the witness Fred 
Bolton concerning statements made by defendant’s 
wife and transactions had in the absence of the de- 
fendant, as follows: 

Q. Did your duties on that day or on or about the 
18th of April last year take you to a residence at 
205 West Quartz Street, in the city of Butte? [46] 
. Yes, sir. 

. Had you ever been in that house before? 
Never, no sir. 

. Did: you try to gain entrance that day? 

. Yes, sir. 

. In what manner? 

. I went up to the front door and knocked on 
the door and a lady came to the door and I said, 
‘*T would like to inspect your gas meter—’’ 

Mr. BALDWIN.—Objected to as hearsay. 

The COURT.—Overruled. 

By Mr. BALDWIN.—We will ask a general ob- 
jection and exception. 


>OPOPOD 
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The COURT.—It will be noted. 

A. The lady said, ‘‘You ean’t get in now, wait a 
minute’; so I waited for about twenty minutes I 
guess and nobody came back so I goes back down to 
the office to report it to the foreman down there and 
I happened to run into Mr. Rodda at’ the police 
station. 

3d. The Court erred in overruling defendant’s 
objection to the testimony given by the witness. 
Rodda, relating to conversations had by him with 
the defendant’s wife in the absencé of the defend- 
ant, as follows: 

Q. Do you know who was living in that house 
that time? A. Mrs. Carney said she owned— 

Mr. BALDWIN.—Objected to as hearsay. 

The COURT.—Overruled. 

Mr. BALDWIN.—Exception. 

A. Mrs. Carney said she owns the property, her 
and her husband. 

Q. I will ask you to look at the defendant and 
state whether or not he is the husband of Mrs. Car- 
ney who made that statement to you? 

A. He looks like the man, yes, sir. 

Q. Mr. Rodda when you went up to the doorway 
or door in this house on the occasion you testified 
to was the door open or closed? [47] 

A. The door was closed. 

Q. What did you do? 

A. Knocked on the door. 

Q. Who came to the door? A. Mrs. Carney. 

Q. Is that the first place in or about that house 
you saw her? A. Yes, sir. 
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Mr. BALDWIN.—Objected as unnecessary repe- 
tition and not proper rebuttal. 

Q. Let me ask you what if anything did she say 
to you about a search-warrant? 

A. She didn’t say anything about the search- 
warrant until after we got the still and mash. 

Q. What did she say then? 

A. She said, ‘‘Have you got a search-warrant, 
and L said, ‘‘No, lady, we got a still.” 

4, The Court erred in proceeding with the trial 
after it appeared from the testimony of the wit- 
nesses Rodda and Fairchild, on whose affidavit leave 
to grant the information filed herein, was granted, 
while testifying as witnesses for the Government, 
that the affidavit made by them and on which the 
order granting leave to file the information was 
based, was false. 

5. The Court erred in not withdrawing its leave 
to file the information filed herein and dismissing 
the action, when it appeared from the uncontra- 
dicted evidence of the witnesses Rodda and Fair- 
child, while testifying on behalf of the Government, 
that the statements contained in their affidavit and 
on which the Court acted in granting leave to file 
the information herein, were false. 

6. That the statements contained in said affidavit 
and not shown by the testimony of the Government’s 
witnesses, Rodda and Fairchild, to have been false, 
were not sufficient to justify the United States At- 
torney in requesting leave to file the information 
[48] herein or to authorize the Court in the exer- 
cise of judicial discretion, to have granted such re- 
quest, as a result of which, it appears on the face 


56 Anthony Carney vs. 


of the record, that the defendant was improperly 
arrested and called for trial in violation of the pro- 
visions of the Fourth Amendment to the Constitu- 
tion of the United States of America. 

7. The Court erred in denying defendant’s mo- 
tion for a directed verdict made at the conclusion of 
the Government’s case in chief. 

8. The court erred in stating in the presence of 
the jury, at the time defendant’s motion for a 
directed verdict was overruled, that ‘‘the evidence is 
enough to hang a man if he was on trial for mur- 
der,’’ the proceedings at that time being as follows: 

Mr. SLATTERY.—The Government rests. 

Mr. BALDWIN.—We ask at this time if your 
Honor please for a directed verdict on the grounds 
there is not sufficient evidence showing the defend- 
ant had any personal knowledge of this transaction 
or was personally present or had control of the par- 
ticular portion of the premises in which the evi- 
dence is said to have been found, the testimony on 
that point being that the defendant was not present 
and was arrested at a following date and he said 
that someone else rented the premises and he had no 
control over it. 

The COURT.—The evidence is enough to hang 
a man if he was on trial for murder. ‘The motion is 
denied. 

Mr. BALDWIN.—As an exception. 

The COURT.—It will be noted. 

While charging the jury the Court erred as fol- 
lows: 

9. In its definition of a reasonable doubt. 
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10. In its statement of the law relating to the 
presumption of innocence, 

11. In failing to tell the jury that the presump- 
tion of innocence is an instrument of proof created 
by law in favor of one [49] accused of crime 
whereby his innocence is established until sufficient 
evidence is introduced to overcome the proof which 
the law has thus created. 

12. That this presumption on the one hand, sup- 
plemented by any other evidence he may adduce, 
and the evidence against him on the other, con- 
stitute the elements from which the legal conclusion 
of his guilt or innocence is to be drawn. 

13. That this legal presumption of innocence is 
to be regarded by the jury in every case as matter 
of evidence to the benefit of which the party charged 
with crime is entitled. 

14. That the presumption of innocence is eVi- 
dence in favor of the accused which must be borne 
in mind by the jury and considered by them with 
all of the other evidence in the case in arriving at 
their verdict. 

15. That the jury is bound to find according to 
the presumption of innocence unless after consider- 
ing all of the evidence in the case together with that 
presumption, they are satisfied beyond a reasonable 
doubt that the defendant is guilty as charged. 

16. In charging that the presumption of inno- 
cence is merely a status created by law at the com- 
mencement of the trial. 

17. In failing to charge the jury that to over- 
turn the presumption of innocence, there must be 
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evidence of guilt carrying home a degree of convic- 
tion short only of absolute certainty. 

18. In stating that a statement said to have been 
made by the defendant’s wife in his absence, con- 
cerning the necessity of a search-warrant authoriz- 
ing the searching of the premises described in the 
Information herein, was an admission of guilty 
knowledge, from which the jury might infer that 
the defendant knew of, participated in, and was a 
party to the crime charged in said count of said in- 
formation. 

19. In stating that the evidence was such as to 
require the inference that the defendant was a part- 
ner with Joe O’Donnell in [50] connection with 
the matters charged in the Information herein. 

20. In stating that the evidence justified the in- 
ference that the defendant was a partner with Joe 
O’Donnell in connection with the matters charged 
in said count of said Information. 

21. In stating that the jury had a perfect right 
to infer from the evidence that the defendant and 
Joe O’Donnell were partners in connection with the 
matters charged in said count of said Information. 

22. In stating that the defendant testified that 
he did not know anything about the search of the 
premises described in the Information until he was 
told about it by the officers at the time they arrested 
him. 

93. In arguing that because thereof the jury 
should view the testimony of the defendant with 
suspicion. 

24. In using the word ‘‘bamboozled’’ in connec- 
tion with its comment concerning the testimony. 
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25. In using the word ‘‘hoodwinked’’ in connec- 
tion with its comment concerning the testimony. 

26. In using the word ‘‘gulled’’? in connection 
with its comment concerning the testimony. 

27. In failing to state definitely the elements 
essential to the commission of the crime charged to 
have been committed in the third count of the in- 
formation. 

28. In failing to state that each of these elements 
must be proved to the satisfaction of the jury be- 
yond a reasonable doubt before the defendant could 
be legally convicted of the crime charged in the 
third count of the information. 

29. In failing to state to the jury what the Gov- 
ernment was required to prove beyond a reasonable 
doubt before a verdict finding the defendant guilty 
on the charge contained in the third count of the 
information would be justified. 

30. In failing to state definitely the elements 
essential [51] to the commission of the crime 
charged to have been committed in the fourth count 
of the information. 

31. In failing to state that each of these elements 
must be proved to the satisfaction of the jury be- 
yond a reasonable doubt before the defendant could 
be legally convicted of the.crime charged in the 
fourth count of the information. 

32. In failing to state to the Jury what the Gov- 
ernment was required to prove beyond a reasonable 
doubt before a verdict finding the defendant guilty 
on the charge contained in the fourth count of the 
information would be justified. 
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33. In failing to state definitely the elements 
essential to the commission of the crime charged to 
have been committed in the fifth count of the in- 
formation. 

34. In failing to state that each of these ele- 
ments must be proved to the satisfaction of the jury 
beyond a reasonable doubt before the defendant 
could be legally convicted of the crime charged in 
the fifth count of the information. 

30. In failing to state to the jury what the 
Government was required to prove beyond a reason- 
able doubt before a verdict finding the defendant 
guilty on the charge contained in the fifth count of 
the information would be justified. 

36. In charging generally on all of the counts 
contained in the information herein and definitely 
on none. 

While charging the jury the Court erred in fail- 
it ebO e MNS UeUre 

37. That circumstantial evidence should be acted 
upon with caution. 

38. That before a conviction can properly be 
had on circumstantial evidence, all the essential 
facts proved must be consistent with the hypothesis 
of guilt as that is to be compared with all the facts 
proved. 

39. That the facts must exclude every other 
theory but that [52] of guilt and that the facts 
must establish such a certainty of guilt of the ac- 
cused as to convince the judgment beyond a reason- 
able doubt that the accused is the one who com- 
mitted the offense. 
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40. In failing to instruct the jury that where a 
conviction is sought solely upon circumstantial evi- 
dence, the criminatory circumstances proved must 
be consistent with each other and point so clearly 
to the guilt of the accused as to be inconsistent with 
any other rational hypothesis. 

41. In commenting as it did concerning the 
weight and effect to be given to the testimony of the 
defendant himself. 

42. That there is no substantial evidence in this 
ease sustaining the charge contained in the third 
count of the information on file herein. 

43. That there is no substantial evidence in this 
case sustaining the charge contained in the fourth 
count of the information on file herein. 

44, That there is no substantial evidence in this 
case sustaining the charge contained in the fifth count 
of the information on file herein in so far as the 
charge that the defendant maintained a common 
nuisance, that is to say, a place and building where 
intoxicating liquor was kept in violation of Title II 
of the National Prohibition Act, is concerned. 

45. That there is no substantial evidence in this 
case sustaining the charge contained in the fifth 
count of the information on file herein in so far as 
the charge that the defendant maintained a common 
nuisance, that is to say, a place and building where 
intoxicating liquor was manufactured in violation 
of Title II of the ‘National Prohibition Act, is con- 
cerned. 

46. The Court erred in submitting to the jury 
for their consideration the charge contained in the 
third count of the information herein with the 
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charge contained in the fifth count of said informa- 
tion, in so far as the same relates to maintaining 
[53] a common nuisance, that is to say, a place 
and building where intoxicating liquor was kept in 
violation of Title II of the National Prohibition 
Act, the effect of such submission being for the same 
offense to twice put the defendant in jeopardy. 

47. The Court erred in rendering judgment and 
pronouncing sentence against the defendant on the 
charge contained in the fifth count of the informa- 
tion herein, in so far, as it relates to maintaining 
a common nuisanee, that is to say, a place and 
building where intoxicating liquor was manufac- 
tured in violation of Title II of the National Pro- 
hibition Act, after the jury had found the defend- 
ant not guilty on the charges contained in the first 
and second counts of said information. 

48. The court-erred in rendering judgment and 
pronouncing sentence against the defendant on the 
third count contained in the information herein and 
that portion of the fifth count of said information 
relating to maintaining a common nuisance, that is 
to say, a place and building where intoxicating 
liquor was kept in violation of Title II of the Na- 
tional Prohibition Act. 

49, The Court erred in rendering judgment and 
pronouncing sentence on the fourth count of the 
information contained herein. and on that portion 
of the fifth count of said information relating to 
maintaining a common nuisance, that is to say, a 
place and building where intoxicating liquor was 
manufactured in violation of Title II of the Na- 
tional Prohibition Act. 
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00. The court erred in failing to render judg- 
ment and pronounce sentence separately on each 
of the counts contained in the information on which 
judgment was rendered and sentence pronounced 
against the defendant. 

WHEELER & BALDWIN, 
Attorneys for Defendant. [54] 


Service of the above and foregoing assignment 
of errors acknowledged and copy thereof received 
at Butte, Montana, May 28, 1923. 

JOHN L. SLATTERY, 
United States District Attorney for the District of 
Montana. 


Filed May 28, 1923. OC. R. Garlow, Clerk. 


And thereafter on May 28, 1923, the prayer for 
reversal was served and filed herein, which prayer 
of reversal is of record as follows, to wit: [55] 


In the District Court of the United States for the 
District of Montana. 


No. 921. 
HE UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 
ANTHONY CARNEY, 
Defendant. 


Prayer for Reversal. 
Comes now the defendant in the above-entitled 
action and prays that the judgment rendered and 
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sentence pronounced therein in the District Court. 
of the United States, in and for the District of 
Montana, on May 16, 1923, shall be reversed by the 
United States Circuit Court of Appeals for the 
Ninth Circuit, and 
That such other and further orders as may be fit 
and proper in the premises may be made in the 
above-entitled cause by said Circuit Court of Ap- 
peals. 
WHEELER & BALDWIN, 
Attorneys for Defendant. 
Service of the above and foregoing prayer ac- 
knowledged and copy thereof received at Butte, 
Montana, May 28, 1923. . 
JOHN L. SLATTERY, 
United States District Attorney for the District of 
Montana. 
Filed May 28, 1923. C. R. Garlow, Clerk. 
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And thereafter on May 28, 1923, an order allow- 
ing the writ of error was signed and filed herein, 
which order is of record as follows, to wit: [56] 


In the District Court of the United States for the 
District of Montana. 


No. 921. 
THE UNITED STATES OF AMERICA, 
Plannitiff, 
VS. 


ANTHONY CARNEY, 
Defendant. 


The Untted States of America. 65 


Order Allowing Writ of Error. 


On this 28 day of May, 1923, the defendant, 
Anthony Carney, by his attorneys, having filed 
herein and presented to the Court his petition 
praying that a writ of error from the judgment of 
the above-entitled court rendered and sentence pro- 
nounced in the above-entitled matter on May 16, 
1923, may issue in his behalf out of the United 
States Circuit Court of Appeals for the Ninth 
Circuit, for the correction of errors complained of 
in his said petition and specifications of errors filed 
therewith, and an assignment of errors intended to 
be urged by him, and praying also that a transcript 
of the records, proceedings and papers upon which 
the judgment herein was rendered and sentence 
pronounced, duly authenticated, may be presented 
to the United States Circuit Court of Appeals of 
the Ninth Circuit and that such other and further 
proceedings may be had as are meet and proper in 
the premises. 

IN CONSIDERATION WHEREOF, the Court 
hereby allows a writ of error from the judgment 
of the District Court in the above-entitled matter, 
and orders that such writ shall operate as a stay 
of proceedings under the sentence pronounced as 
aforesaid, upon the defendant giving bond accord- 
ing to law in the sum of One Thousand Dollars 
($1,000.00) and that upon the due [57] execution 
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and approval of said bond, the same shall act as 
a supersedeas herein. 
BOURQUIN, 
Judge of the United States District Court in and for 
the District of Montana. 


Filed May 28, 1923. C. R. Garlow, Clerk. 
Service of the above and foregoing order allowing 
writ of error acknowledged and copy thereof re- 
ceived at Butte, Montana, May 28, 1923. 
JOHN L. SLATTERY, 
United States District Attorney for the District of 
Montana. 


And thereafter, to wit, on the 28th day of May, 
1923, a writ of error was duly issued herein and 
thereafter on the 28th day of May, 1923, filed herein, 
being as follows, to wit: [58] 


In the District Court of the United States for the 
District of Montana. 


No. 921. 
THE UNITED STATES OF AMERICA, 
Plaintiff, 
Vise 
ANTHONY CARNEY, 
Defendant. 


Writ of Error. 

The President of the United States of America 
to the Judge of the District Court of the United 
States for the District of Montana, GREET- 
ING: 

Because in the record and proceedings and also in 
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the rendition of a plea which is in the District Court 
of the United States for the District of Montana, 
before you, between the United States of America 
and Anthony Carney, manifest errors have hap- 
pened to the great damage of Anthony Carney, as 
by the record herein appears, and it being fit that 
the errors, if any there have been, should be duly 
corrected and full and speedy justice done to the 
parties aforesaid in this behalf: 

YOU ARE HEREBY COMMANDED, if judg- 
ment be therein given, that under your seal dis- 
tinctly and openly, you send the records and pro- 
ceedings aforesaid, with all things concerning the 
same, to the United States Circuit Court of Appeals 
for the Ninth Circuit to be held at the City of San 
Francisco, State of California, together with this 
writ so that you may have the same at the city of 
San Francisco within thirty days from the date of 
this writ, in the said United States Cireuit Court of 
Appeals, to be there and then held that the records 
and proceedings [59] aforesaid may be inspected 
and the said United States Circuit Court of Appeals 
for the Ninth Circuit may cause further to be done 
therein to correct said errors, if any, and do what 
is right and according to the laws and customs of 
the United States of America should be done. 

Witness the Honorable WILLIAM H. TAFT, 
Chief Justice of the United States of America this 
28th day of May, 1923, and of the Independence of 
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the United States of America the one hundred 
forty-sixth year. 
[Seal] C. R. GARLOW, 
Clerk of the District Court of the United States 
for the District of Montana. 
By L. R. Polglase, 
Deputy Clerk. 
Service of the above and foregoing writ of error 
acknowledged and copy thereof received at Butte, 
Montana, May 28th, 1928. 
JOHN L. SLATTERY, 
United States District Attorney for the District of 
Montana. 


Answer of the Court to Writ of Error. 


The answer of the Honorable, the District Judge 
of the United States, District of Montana, to the 
foregoing writ. 

The record and proceedings whereof mention is 
made, with all things touching the same, I certify, 
under the seal of said District Court, to the United 
States Circuit Court of Appeals, for the Ninth 
Circuit, within mentioned, at the day and place 
within contained, in a certain schedule to this writ 
annexed, as within I am commanded. 

By the Court. 

[Seal ] C. R. GARLOW, 

Clerk. 
By L. R. Polglase, 
Deputy Clerk. [60] 


[Endorsed]: #921. In the District Court of 
the United States for the District of Montana. 
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The United States of America, Plaintiff, vs. 
Anthony Carney, Defendant. Writ of Error. Filed 
May 28th, 1923. C. R. Garlow, Clerk. By L. R. 
Polglase, Deputy Clerk. 


ee 


And thereafter, to wit, on the 28th day of May, 
1923, a citation was duly issued herein, and there- 
after on May 28, 1923, filed herein, being as follows, 
ton wat - 


In the District Court of the United States for the 
District of Montana. 


No. 921. 
THE UNITED STATES OF AMERICA, 
Plaintiff, 
vs. 
ANTHONY CARNEY, 
Defendant. 


Citation. 


United States of America,—ss. 
The President of the United States to the United 
States of America, GREETING: 

You are hereby cited and admonished to be and 
appear at the United States Circuit Court of Ap- 
peals for the Ninth Circuit to be held at the city of 
San Francisco, in the State of California, within 
thirty days from the date of this writ, pursuant to 
a writ of error filed in the office of the clerk of the 
District Court of the United States for the District 
of Montana, wherein Anthony Carney is plaintiff 
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in error and the United States of America is de- 
fendant in error, to show cause, if any there be, 
why the judgment in said writ of error mentioned, 
should not be corrected or reversed or a new trial 
granted and speedy justice should not be done to 
the parties in that behalf. | 
Dated at Butte, Montana, May 28, 1928. 
BOURQUIN, 
United States District Judge for the District of 
Montana. 


Service of the above and foregoing citation ac- 


knowledged and copy thereof received at Butte, 


Montana, May 28th, 1923. 
JOHN L. SLATTERY, 
United States District Attorney for the District of 
Montana. [61] 


[Endorsed]: #921. In the District Court of 
the United States for the District of Montana. 
The United States of America, Plaintiff, vs. 
Anthony Carney, Defendant. Citation. Filed May 
28, 1923. C. R. Garlow, Clerk. By L. R. Polglase, 
Deputy Clerk. 


i 


And thereafter on May 28, 1923, an order allow- 
ing the writ of error was entered herein, which 
order is of record as follows, to wit: 
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In the District Court of the United States in and 
for the District of Montana. 


No, 9215 


UNITED STATES 
VS. 


ANTHONY CARNEY. 


Order Allowing Writ of Error. 

On this 28th day of May, 1923, the defendant, 
Anthony Carney, by his attorneys, having filed 
herein and presented to the court his petition pray- . 
ing that a writ of error from the judgment of the 
above-entitled court rendered and sentence pro- 
nounced in the above-entitled matter on May 16, 
1923, may issue in his behalf out of the United 
States Cireuit Court of Appeals for the Ninth 
Circuit, for the correction of errors complained of 
in his said petition and specifications of errors filed 
therewith, and an assignment of errors intended to 
be urged by him, and praying also that a transcript 
of the record, proceedings and papers upon which 
the judgment herein was rendered and sentence pro- 
nounced, duly authenticated, may be presented to 
the United States Circuit Court of Appeals of the 
Ninth Circuit and that such other and further pro- 
ceedings may be had as are meet and proper in the 
premises. 

In consideration whereof the Court hereby allows 
a writ of error from the judgment of the District 
Court in the above-entitled matter and orders that 
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such writ shall operate as a stay of proceedings 
under the sentence pronounced as aforesaid, upon 
the defendant giving bond according to law in the 
sum of ($1,000.00) One Thousand Dollars, and that 
upon the due execution and approval of said bond, 
the same shall act as a supersedeas herein. 
Entered in open court May 28, 1923. 
C. R. GARLOW, 
Clerk. 


——— 


Thereafter on July 6th, 1923, a bill of exceptions 
was signed, settled and allowed and ordered filed, 
which bill of exceptions is of record as follows, to 
wit: [62] 


In the District Court of the United States for the 
District of Montana. 


No. 921. 
THE UNITED STATES OF AMERICA, 
Plaintiff, 
vs. 
ANTHONY CARNEY, 
Defendant. 


Bill of Exceptions. 

BE IT REMEMBERED that on May 26, 1922, in 
open court, John L. Slattery, then and there the duly 
appointed, qualified and acting United States At- 
torney for the District of Montana, requested leave 
to file an information in the above-entitled court 
charging the defendant with violations of the 


The United States of America. Me 


National Prohibition Act, and in support of such 
request presented to the court and filed in the 
above-entitled court and cause affidavits in words 
and figures as follows: [63] 


Butte, Montana, April 29, 1922. 
UNITED STATES 
VS. 


ANTHONY CARNEY. 


Chas. Rodda and Sam Fairchild, being first duly 
sworn according to law depose and say: 

That they are the duly appointed, qualified and 
acting police officers of the city of Butte, Montana, 
and were such on the 18th day of April, 1922. 

That during the day of April 18, 1922, man known 
to them as Fred Bolton and employed by the Montana 
Gas Company, came to them and complained that 
at certain premises, 205 West Quartz Street, Butte, 
Montana, he was refused admission to premises for 
the purpose of reading gas meter. 

That they went with man to premises 205 West 
Quartz Street, and upon entering noticed a very 
strong odor of mash, that upon investigation they 
discovered 75 gallon mash, in a state of fermenta- 
tion, a quantity of white moonshine whiskey, one 12 
gallon still and connections. 

That they then arrested Anthony Carney and 
brought him to police station. Anthony Carney be- 
ing owner of premises occupying same and having 
full control of same. 
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Sample of mash and whiskey turned over to the 
Federal Prohibition Department at Butte, Mon- 
tana, together with still and connections. 

CHARLES RODDA. 
SAM FAIRCHILD. 

Subscribed and sworn to before me this 9th day 
of May, 1922. 

FE. J. DALLMAN, 
Deputy Collector of Internal Revenue. [64] 


United States of America, 
District of Montana,—ss. 

Charles Rodda and Sam Fairchild after each 
being first duly sworn upon his oath according to 
law deposes and says as follows to wit: 

That they are duly appointed, qualified and act- 
ing police officers of the city of Butte, Montana, and 
were such on the 18th day of April, 1922; 

That while engaged in the dispatch of their official 
duties, they were at those premises situated at 205 
West Quartz Street, in the city of Butte, and found 
therein a twelve gallon still together with the equip- 
ment used in connection with the operation of the 
same, set up and in operation and also found 
Anthony Carney in charge of the said premises en- 
gaged in the operation of the said still and in the 
manufacture of intoxicating liquors. 

CHARLES RODDA. 
SAM FAIRCHILD. 


Subscribed and sworn to before me this 24th day 


of May, 1922, Butte, Montana. 
J. F. DALLMAN, 


Deputy Collector U.S. 1 R.S. [65] 


The United States of America. Wi: 


That thereupon the Court granted leave to file 
said information. 

That at the time said request was made and said 
leave granted, nothing tending to show probable 
cause or to believe that a violation of the National 
Prohibition Act as charged in said information had 
been committed by anyone or that any violation of 
‘the National Prohibition Act had been committed by 
the defendant other than the statements contained in 
said affidavits, was offered or introduced and no 
evidence of any kind tending to show probable cause 
to believe that a violation of the National Prohi- 
bition Act as charged in said information had been 
committed by anyone or that any violation of the 
National Prohibition Act had been committed by 
the defendant, Anthony Carney, other than the 
statements contained in said affidavits, was offered 
‘or introduced and in granting leave to file said in- 
formation, the Court acted solely on proof con- 
tained in said affidavits. 

That thereafter and on May 29, 1922, at Butte, 
Montana, the defendant, Anthony Carney, appeared 
in the above-entitled court and cause for arraign- 
‘ment and then and there answered that his true 
name was as charged in said information, waived 
reading of the information and entered a plea of 
not guilty to each and all of the charges contained 
therein. 

That on May 15, 1923, the above-entitled cause 
came duly and regularly on for trial before the 
above-entitled Court, the Honorable George M. 
Bourquin, Judge presiding, on the issues joined by 
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defendant’s said plea of not guilty to the charges 
contained in said information, John L. Slattery, the 
United States District Attorney for the District of 
Montana, being present on the part of the United 
States and the defendant being present in court in 
person and represented by James H. Baldwin, one 
of his attorneys; a jury of twelve men was duly and 
regularly impaneled to try said issues and there- 
after and on that day, the following proceedings 
were had: [66] 


Testimony of Fred Bolton, for the Government. 


FRED BOLTON, called as a witness on behalf of 
the United States, having been first duly sworn, 
testified as follows: 


Direct Examination. 
(By Mr. SLATTERY.) 
. You may state your name? A. Fred Bolton. 
. Where do you reside? 
. 630 South Jackson Street. 
. City of Butte, Montana? A. Yes, sir. 
. Butte is in the state and district of Montana? 
. Yes, sir. 
What were your duties about the 18th of April 
last year? A. Inspecting gas meters. 

Q. For whom? A. The Montana Power. 

Q. Did your duties on that day or on or about the 
18th of April last year take you to a residence at 
205 West Quartz Street in the City of City of 
Butte? A. Yes, sir. 

Q. Had you ever been in that house before? 

A. Never, no, sir. 


eS) Oe 
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(Testimony of Fred Bolton.) 

Q. Did you try to gain entrance that day ? 

AY ésyisit® 

Q. In what manner ? 

~ A. I went up to the front door and knocked on 
the door and a lady came to the door and J said I 
would like to inspect your gas meter— 

Mr. BALDWIN.—Objected to as incompetent, 
irrelevant, immaterial and hearsay. 

The COURT.—Overruled. [67] 

By Mr. BALDWIN.—We will ask a general ob- 
jection and exception on the same grounds of all 
testimony to be given concerning statements made 
and transactions had in the absence of the defendant. 

The COURT.—It will be noted. 

A. The lady said, ‘‘You can’t get in now, wait a 
minute’’; so I waited about twenty minutes I guess 
and nobody came back so I goes back down to the 
office to report it. to the foreman down there and I 
happened to run into Mr. Rodda at the police sta- 
tion. 

Q. Is he one of the police officers of the city of 
Butte? 

A. Yes, sir; and I told him I thought— 

Q. You don’t need to tell what you told him. 
Now you say you waited for about twenty minutes 
after the lady told you to wait? A. Yes, sir. 

Q. Did you then leave the house? A. Yes, sir. 

Q. Did you subsequently return there the same 
day ? A. Yes, sir. 

Q. About how long after that? 

A. About half an hour. 
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(Testimony of Fred Bolton.) 

Q. Who if anyone accompanied you to this home? 

A. Mr. Rodda and Mr. Fairchild of the police 
station. 

Q. Were they both with—were they both that 
time officers of the city of Butte? A. Yes, sir. 

Q. After you got back to the house with these two 
men what happened ? 

A. I think Mr. Rodda went up to the front door 
and My. Fairchild and I went back to the back door; 
I don’t know what took place at the front door. 

Q. What happened at the back door? 

A. Mr. Rodda left us in and I told him I wanted 
to inspect the gas meter and I goes down the cellar 
and finds the meter all right and I [68] believe 
Mr. Rodda found the still— 

Mr. BALDWIN.—We ask that the answer I be- 
lieve be stricken. 

Mr. SLATTERY.—No objection. 

The COURT.—Very well. 

Q. Did you see in that house a still? 

A. Yes, sir. 

Q. Calling your attention to this still here, come 
and examine this? A, Yes, sir. 

Q. Do you identify that as the still found in that 
house that day? ENO Ceseciiy 

Q. Whereabouts in the house was it? 

A. Well, it’s a double house; it’s in the kitchen. 

Q. In the kitchen. 

A. Yes, sir, I believe two kitchens to the house 
and in the kitchen on the east side of the house. 
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(Testimony of Fred Bolton.) 

Q. Did you find out while in the house who the 
lady was in there? A. Now ivdrdact, 

Q. Was the lady in the house in the same room 
where the still was? 

A. No, sir, she was in the other side of the house. 

Q. You say that’s the still you saw? 

A. Yes, sir. 

I offer it in evidence. 

Mr. BALDWIN.—Objected to as incompetent, 
irrelevant and immaterial for the reason there is no 
connection shown between the defendant and the 
still. 

The COURT.—If there is none shown it will be 
harmless. Overruled. 

Mr. BALDWIN.—Exception. 

The COURT.—Noted. 

Q. Do you know who was living in that house 
that time? 

Mr. BALDWIN.—Objected unless they confine 
it to that portion of the house in which the still was 
found. 

The COURT.—Overruled. [69] 

Mr. BALDWIN.—Exception. 

The COURT.—Noted. 

A. No, sir. 

Q. What else did you see in there besides the 
still? 

A. Well, I seen about—well about a fifty-gallon 
barrel of mash and a beer keg about half full. 

Q. Notice what kind of mash it was? 

A. Yes, it was corn. 
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Q. Did you—or did it have an odor? 

A. Yes, sir. 

Q. Do you know what fermentation is? 

A. Yes, sir, 

@. Was that in the state of fermentation or not? 
A. Yes, sir. 

Q. It was? A. Yes, sir. 

Q. Did you find any whiskey there or see any 


whiskey found ? A. Yes sir, a small bottle. 

@. Would you be able to identify the bottle? 

A. No, sir; I wouldn’t. 

Q. How long did you remain in there with the 
officers ? 

A. Well, I should judge about half an hour. 


Cross-examination. 

(By Mr. BALDWIN.) 

Q. What day was this? 

A. I don’t know what day it was; it was around 
April, about the middle of April, 1922. 

@. You made no notes on what you saw or the 
date or anything concerning this matter? 

AS Novel 

Q. You didn’t see Carney there that day, the de- 
fendant here? A. No, sir. [70] 

Q. You were all through the house with the of- 
ficers? A. Yes, sir. 

Q. Mr. Carney was not present at that time or 
place? A. No, sir. 

Witness excused. [71] 
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Testimony of Charles Rodda, for the Government. 


CHARLES RODDA, called as a witness, and 
after being duly sworn and examined, testified as 
follows: 

Direct Examination. 
Mr. SLATTERY.) 
You may state your name? 
. Charles Rodda. 
. What is your business? 
. Police officer of the city of Butte. 
. How long have you been such? 
. Between ten and twelve years. 
. As such officer did you on or about the middle 
or the 18th of April last year go to a house at 205 
West Quartz Street in the city of Butte? 

A. Yes, sir. 

Q. Who accompanied you? 

A. Officer Fairchild and Mr. Bolton. 

Q. The gentleman who just testified ? 

A. Yes, sir. 

Q. Was it by virtue of a certain report which he 
made to you or Mr. Fairchild you went to this 
house ? A. Yes, sir. 

Q. Do you know who was living in that house that 
time? A. Mrs. Carney said she owned— 

Mr. BALDWIN.—Objected to as hearsay. 

The COURT.—Overruled. 

Mr. BALDWIN.—Exception. 

A. Mrs. Carney said she owns the property, her 
and her husband. 


Oropapod 
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(Testimony of Charles Rodda.) 

Q. I will ask you to look at the defendant and 
state whether or not he is the husband of Mrs. 
Carney who made that statement to you? 

A. He looks like the man, yes, sir. 

Q. When you got to the house on that occasion 
what occurred ? 

A. I told Mrs. Carney I was a police officer from 
the city— 

Mr. BALDWIN.—This all goes in under the 
general objection as [72] hearsay in the absence 
of the defendant. 

The COURT.—I think we will pass over that for 
the present at least. Sustained. 

@. Did you finally secure entrance to the house? 

AN, SUBS, O08 

Q. How long did it take you to get in after the 
first knock? A. Not over a minute probably. 

Q. What kind of a house was it, is it? 

A. It is a large building with a hallway going be- 
tween the center of the rooms at the right also on the 
left. 

Q. Looking at the still which has been introduced 
in evidence here, state to the Jury whether or not 
you observed that in the house. 

A. It looks like the one. - 

Q. What room of the house did you find it in? 

A. In the kitchen on the stove on the east side of 
the building. 

Q. And do you know what room or rooms were 
occupied by the Carneys? 
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(Testimony of Charles Rodda.) 

A. Mrs. Carney was in the west side of the 
building in the kitchen. 

Q. She was in the west side? A. Yes, sir. 

Q. Was the defendant Carney himself around 
there ? A. No, sir; not at that time. 

Q. How did you happen to find the still? 

A. The door was open and I took a glance in 
the room and there I seen the still. 

Q. Was there any odor attracted your attention? 

A. Yes, sir; when Mrs. Carney opened the 
front door. 

Q. Was there anybody in the kitchen where the 
still was? A. No, sir. 

Q. Did Mrs. Carney accompany you there? 

ieeces, Sir. 

Q. And did she enter the kitchen where the still 
was? 

A. She entererd after I opened the door; the door 
was partially [73] opened. 

Q. What did she say if anything? 

Mr. BALDWIN.—Objected to as hearsay in the 
absence of the defendant, 

The COURT.—For the present sustained. 

Q. Did she make some statement; just say yes or 
no? A. She made a statement— 

Q. Just a moment, just what, yes or no. Did she 
say anything? A. No, sir. 

Q. When you went in the room? A. No, sir. 

Q. Did you find anything else in there beside the 
still? 
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(Testimony of Charles Rodda.) 

A. A fifty gallon barrel of mash and about ten 

gallons of another barrel, a beer keg. 

. What kind of mash was it? fae (OO IEAL 

. In a state of fermentation or not? 

. Yessir 

. Did you find any moonshine whiskey there? 

. About pretty near a half a gallon. 

. Looking at this bottle here, state whether or 
not in your opinion that is the bottle was found 
there? A. Yes, sir; I think it is. 

Q. Did you smell of the contents? 

A. Yes, sir, I smelled it before; yes, sir. 

Q. What have you to say whether or not the con- 
tents appear to be the same as when you found the 
bottle and contents in that house? 

A. About the same I should say. 

We offer this in evidence. 

The COURT.—Admitted. 

Mr. SLATTERY.—I ask that it be called Exhibit 
wat ee 

Q. Did you remove the still, mash and whiskey 
from the house? [74] iA. Nes, si. 

Q. How soon after did you see the defendant 
Carney? A. The next day. 

Where? A. At his residence. 

. The same place? A. Yes, sir. 

What room did you find him in? 

. He was coming in from work. 

Where were you? 

. We just got at the back door as he came. 

. Did you enter the house on that occasion? 


OPrPOPOO 


OrOrooe 
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(Testimony of Charles Rodda.) 
, A. Yes, si®. 
Q. What room did the defendant go in? 
A. In the hallway on the west side. 
Q. Was he in the room where you found the 
still and mash? A. Just in between. 
Q. What is the distance between the two rooms? 
A. About four feet. 
Q. Was there evidence of anybody else occupy- 
ing that side of the premises ? 
Mr. BALDWIN.—Objected to as calling for a 
conclusion. 
The COURT.— Overruled. 
A. That I couldn’t say. 
Q. What was there in this kitchen that you saw 
beside the still and mash and whiskey? 
Mr. BALDWIN.—Objected to as too indefinite 
unless he fixes east or west. 
Q. You found only one still there? ihe NER (SI5e, 
Q. In the room where the still was what was there 
besides the still, mash and whiskey ? 
A. There was a stove. ['75] 
. Q. Kitchen utensils? 
A. Yes, sir, a chair or two. 
Q. Did it appear to be a kitchen used by somebody 
for cooking? 
A. It appears the premises was being used. 
@. Did you go into any other room on that side of 
the house? A. Yes, sir. 
Q. Find anybody living there? 
A. No person there when we went there. 


\ 
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(Testimony of Charles Rodda.) 

Q. Did you find the rooms filled with furniture — 
or fixtures? 

A. Yes, sir, a bed in there. 

.Q. Make any inquiries of anybody whether some- 
body was living on that side of the house where you 
found the still? 

My, BALDWIN.—Objected to as hearsay. 

The COURT.—Sustained. 

Q. What if anything did the defendant say the 
next day when you found him? 

A. ‘Mr. Carney? 

Q. Yes? 

A. He said another man had the renting of them 
rooms, rented them from him. 

Q. He said another man had been renting the 
rooms ? A. Yes, sir. 

@. Did he deny he was operating the still? 

A. Yes, sir. 

If the Court please, I find: I am taken by sur- 
prise in this action by his testimony. 

The COURT.—You may show if he made contra- 
dictory statements. | 

Q. You signed an affidavit did you not, Mr. 
Rodda, that while engaged in the duties of your— 

Mr. BALDWIN.—We ask the affidavit be shown 
to him. 

Q. You saw the affidavit? 

A. There are lots of affidavits which we sign when 
we are inahurry [76] and have to get out. This 
is not right, Mr. Carney wasn’t there. 

Q. You signed that affidavit? A. Yes, sir. 
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Q. In that affidavit you stated that while en-’ 
gaged in the discharge of your official duties you 
were at the premises situated at 205 West Quartz 
Street and found therein a twelve gallon still to- 
gether with equipment used in connection of the 
same set up and in operation and also found 
Anthony Carney in said premises and manufactur- 
ing intoxicating liquor. That’s what you said in 
the affidavit? 

A. There is a mistake in it, whoever wrote it up; 
yes, sil. 

Cross-examination. 
(By Mr. BALDWIN.) 

Q. Now, Mr. Rodda, in making this affidavit, as 
I understand it, you were mistaken if you said that 
you found Carney in charge of the premises en- 
gaged in the operation of the still and the manu- 
facture of intoxicating liquor. He wasn’t there? 

A. That wasn’t drawed up the. way our report 
was turned in. 

Q. A portion is written in handwriting after the 
conclusion of it? 

The COURT.—Not all of it. 

Q. And manufacture of intoxicating liquor was 
written in by hand or was it there when you signed 
it? A. I never seen it there. 

Q. Anyway it isn’t right? A. No, sir. 

Redirect Examination. 
(By Mr. SLATTERY.) 


Q. Do you know whose writing that is? 
A. I don’t; no, sir. 
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The COURT.—Q. Where did you sign that affi- 
davit? 
. It was brought to the police station. 
. Before whom did you sign it? 
. Well, I couldn’t say. [77] 
Didn’t you read it before you signed it? 
. We had a hurry up call that day. 
. I suppose you have hurry up calls every day? 
. Some days we do; not every day. 
Witness excused. [78] 
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Testimony of Sam Fairchild, for the Government. 


SAM FAIRCHILD, called as a witness, and after 
being first duly sworn and examined, testified as 
follows: 

Direct Examination. 
(By Mr. SLATTERY.) 
. You may state your name? 
. Sam Fairchild. 
. What is your business? 
. Police officer, city of Butte. 
. How long have you been such? 
. Sixteen years. 
. About the 18th of April last year did you ac- 
company Mr. Rodda, who just testified, and Mr. 
Bolton to a building at 205 West Quartz Street in 
the city of Butte? A. Yes, sir. 

Q. Did you gain entrance to the house? 

A. Yes, sir. 

Q. What did you find there in the nature of a 
still or any whiskey? 
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A. We found a half a gallon I should judge, half 
a gallon of moonshine and sixty gallons of mash 
and a still. 

Q. Does that still there look like it? 

AL Yesusir. 

Q. Does this look like the moonshine whiskey 
found there? <A. Yes, sir. 

Q. Which side of the house? 

A. On the east side. 

Q. What kind of room? A. In the kitchen. 

Q. Was—did you see any person in that room 
besides you two officers? AmeNo, sir. 

Q. Did you see a woman there or a lady? [79] 

A. I saw a lady but she was on the west side of 
the kitchen. 

Q. Did the lady accompany you or anybody else 
into the room where this whiskey was found ? 

AS Nowesir. 

@. Did you see any other person there at all be- 
side this lady? a NO, Sim: 

Q. Didn’t see the defendant there? 

A. No, sir; we didn’t. 

Q. Do you know Carney the defendant? 

A. No, sir, I have saw him; I saw him the next 
day. 

Q. Well, Mr. Fairchild, you also made an affidavit 
did you not? A. Yes, sir. 

Q. An affidavit with respect to this case? 

A. Yes, sir. I should or will explain this matter 
to the Judge. 
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Q. First let me ask you this. I will say this is the 


same affidavit I showed to Mr. Rodda? 

A. Yes, sir, the same. 

Q. In that affidavit you stated you found the de- 
fendant Anthony Carney in charge of the premises 
engaged in the operation of the still and in the 
manufacture of intoxicating liquors;—you say now 
that is a mistake? 

A. I want to explain this to the Court. The day 
this affidavit was signed they hollered for me—I am 
driving the police car—and I signed that and I did 
not read it; didn’t have a chance to. It was a 
mistake of mine which I should have done but I 
couldn’t as I was called very quick and I couldn’t 
recall the call I made; it was a quick call and I went 
up and signed the report and I got the eall and 
someone called me to sign that and I did. 

Mr. BALDWIN.—No cross-examination. 

The COURT.—Q. What else was on the east side 
of the house besides what you found? [80] 

A. We found the still and whiskey in the kitchen; 
in the next room to it we found a bed setting in that 
room and about sixty gallons of mash at the foot of 
the bed, a fifty gallon barrel and a ten gallon keg; 
that was all I saw there. 

. Any clothing or anything? 

. No, sir; nothing more than bed clothing. 
. Any tables, dishes, anything else? 

2 ING, Sue, 

. Were the doors locked on that east side? 
. No, sir; they were not. 


>OPOPO 


The United States of America. 91 


(Testimony of Sam Fairchild.) 

Q. Did you see anyone’s shoes or hats or any- 
thing ? A. No, sir, I don’t think I did. 

Q. How many rooms on that east side? 

A. I think there are three rooms on that side; I 
don’t know; I couldn’t see. : 

Mr. SLATTERY.—Q. Was there any odor that 
was noticeable throughout the house? A. Yes, sir. 

Q. What was the odor? 

A. It was a mash smell; you could smell the mash. 
It was fermenting. 

Mr. SLATTERY.—The Government rests. 

Mr. BALDWIN.—We ask at this time if your 
Honor please for a directed verdict on the grounds 
there is not sufficient evidence showing the defend- 
ant had any personal knowledge of this transaction 
or was personally present or had control of the 
particular portion of the premises in which the 
evidence is said to have been found, the testimony 
on that point being that the defendant was not 
present and was arrested at the following date and 
he said that someone else rented the premises and 
he had no control over it. : 

The COURT.—The evidence is enough to hang a 
man if he was on trial for murder. The motion is 
denied. 

Mr. BALDWIN.—Ask an exception. [81] 

The COURT.—It will be noted. 
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Testimony of Mrs. Anthoney Carney, for Plaintiff. 


MRS. ANTHONEY CARNEY, ealled as a wit- 
ness, and after being first duly sworn and examined 
testified as follows: 


Direct Examination. 
(By Mr. BALDWIN.) 

@. You may state your name? 

A. Mrs. Anthoney Carney. 

Q. You are the wife of the defendant? 

ee coeci 

@. And you lived with him at 205 West Quartz 
Street in Butte, last year and this year? 

A. I have lived with him going on eight years at 
the same address. 

@. In that house you live in you live on the west 
side? A. Yes, sir. 

Q. And your husband and you reside on the west 
side and what do you do with the east side of the 
building ? 

A. We have it rented continually; that is any 
time we could. 

Q. And how is the building arranged Mrs. Car- 
ney; can you explain to the jury the construction 
of the building, that is, the method in which it is 
planned ? 

A. It is a five-room frame building, a hallway 
straight through from the front door with two 
rooms on the east side and three to the west and.hot 
and cold water to supply the housekeeping rooms 
and I live on the west side of the house. 
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@. You and your husband occupy three west 
rooms and have been renting the two east rooms? 

A. Yes, sir. 

Q. For what length of time has that been the 
custom ? | 

A. Since we been there; the first year I had 
boarders and then I gave them up and since then 
rented them housekeeping rooms. [82] 

Q. Were those rooms on the east side rented in 
the month of April, 1922? A. Yes, sir. 

Q. Were they rented through that month? 

A. Up until the time of the raid. 

Q. Then—that’s the time the men came in and 
got this still? A. Yes, sir. 

Q. Now, Mrs. Carney, did you have any control 
of those rooms during that month up to that time 
the officers came there? 

A. No, sir; I gave them over the key and had 
nothing to do with it. 

Q. As I understand it there is a hallway running 
through the building ? A. Yes, sir. 

Q. A back entrance and front entrance to the, 
building? A. Yes, sir. 

Q. This entrance or entrances lead to the hall 
from the rear and front of the building? 

A. Yes, sir. 

Q. Now, when the officers came there where was 
your husband, Mr. Carney? 

A. He was working at the Bell mine. 

Q. How long had he been working there that 
time ? 
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A. He is always working there; mostly all the 
time working. He was working there right along 
steady at the time. 

Q. Working every day at the Bell mine at what 
capacity ? 

A. Well, he was a contract 1 miner at the time. 

Q. You mean a man working for the company on 
contract gets so much a foot for work done? 

A. Yes, sir. 

Q. He was employed each day that month was 
he? A. Yes, sir. 

Q. Has he been employed continuously since? 

A. He got a job as shift boss shortly after work- 
ing for the same [83] company. 

Q. Working at the same mine since then? 

A. Yes, sir. 

@. And been made a shift boss? A. Yes, sir. 

Mr. SLATTERY.—Objected to as leading and im- 
material. 

The COURT.—She has answered. Pyroceed. 

Q. Mrs. Carney, was he home at the time the 
officers came there? HN, INC, SU, 

Q. Did they arrest anyone when they came there 
that day? A. No, sir. 

Q. Now, Mr. Bolton has rested that he talked 
to some woman who said she couldn’t let him in at 
the moment but would let him in later? 

A. Yes, sir. 

Q. Tell the Court what that occurrence was? 

A. I answered the door; I wasn’t prepared, I 
had a sick baby, and I went back and he wanted 
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to see the meter and the time I got prepared he 
was at the foot of the steps and I said all right 
and when I looked out he went in a truck or a ma- 
chine and went down the street and I shut the door 
and came back in. 

Q. Did you know that time who he was? > 

A. He said he wanted to see the meter. 

@. The meter is situated in the cellar? 

A. In the cellar of my kitchen; my meter for my 
gas stove is in my kitchen. 

Q. That is on the west side of the house? 

A. Yes, sir. 

Q. Where is that meter situated ? 

A. In the cellar. 

@. You went back to arrange things and allow 
him to go through the house and when you came 
back he was gone? [84] 

A. Yes, sir; I guess he didn’t hear me or heed 
me. 

Q. Did you have any reason there that you 
wanted to arrange your kitchen? 

A. Well, I wasn’t fully dressed and had a baby 
crying and I couldn’t very well let him in. 

Q. That is the reason you refused him admit- 
tance or told him wait a while? A. Yes. 

Mr. SLATTERY.—Objected to as leading. 

The COURT.—Sustained. 

Q. Do you remember when your husband was 
arrested ? 

A. He went to work the next day and when he 
was coming off shift two officers came right after 
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him and he set his bucket in the hall and they ar- 
rested him. 

Q. Arrested him and took him from the build- 
ing? AON ess 

Q. That was the following day? A. Yes, sit. 

Q. Had you ever noticed this still in the east side 
of the building until the officers got there? 

A. No, sir; not until Rodda opened the door. 

@. You saw the still that time? A. Yes, sir. 

@. Did you know before that time it was in the 
building ? A. No, sir; I didn’t. 

Q. Iknow there was any mash in the east side of 
that building? An No, sir; ab didnt, 

@. Know there was any moonshine whiskey or 
liquor being made there? A. No, sir; I didn’t. 

Q. Do you know what became of the parties who 
were occupying that building at that time? Know 
where they went? , 

A. He was there about half an hour before the 
time they came and [85] I heard him in the hall- 
way before when they opened the door and I went 
in after him and found a copper boiler in the clothes 
closet, not that (pointing to a still), and a coil 
something like that with it and a white pitcher with 
some liquid in it. 

Q. Do you mean a wash boiler like the bottom 
of this? 

A. No, sir; it was white outside and no cover at 
all on it. 

Q. And something there with this coil? 
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A. Yes, sir; but not a boiler like that; that is he 
took a boiler out of there but not that. 

@. And had your husband access to these rooms 
at all during that month? 

A. IT could swear he never goes into them while 
rented unless there is something broken down or 
something too heavy to lift, a chimney or something. 

@. In other words repairs a man has to make 
as he goes in? A. Yes, sir. 

Q@. Who has control of the renting of those 
rooms ? 

A. I have these rented now to a man and woman. 

@. Who has charge of renting those rooms? 

A. I have. 

Q. Mr. Carney take any part in it, collecting 
any rent? 

A. No, sir; he never bothers with it. 


Cross-examination. 

(By Mr. SLATTERY.) 

Q. Of course you told him who is renting the 
place? A. Yes, sir. 

Q. He owns the building himself? A. Yes, sir. 

Q. He owned it of course during the month of 
April when the officers found the still, mash and 
moonshine whiskey ? A. Yes, sir. 

Q. And had owned it for some yeazs before that? 
[86] 

A. Yes, sir. 

Q. Now, this particular room in which the still 
and mash was found there is only just a few feet 
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from the door of the rooms where you and Mr. Car- 
ney was living? 

. Across the hall to the other side of the house. 
. Just a few feet across; it’s in the same house? 
. Yes, sir. 

. Under the same roof? A. Yes, sir. 

. How wide is that hall? 

I couldn’t tell you. 

Just an ordinary hall? A. Yes, sir. 

. And about how long is it, Mrs Carney? 

. Just a whole length of the house clean 
through. | 

@. Is it as long as this room is wide? 

A. From here to that gate or farther (indicating). 

Q. The odor of the mash in there was very strong 
the time the officers came? A. I didn’t get it. 

Q. Didn’t you get the odor of it? A. No, sir. 

Q. Were you accustomed to it? 

A. I am not accustomed to it. 

@. Isn’t it a fact, Mrs. Carney, that you were at 
that time taking care of the still for your husband 
and isn’t that the reason why you kept Mr. Bolton 
waiting twenty minutes on the front porch? 

A. No, sir. 

Q. That is the real reason is it not? 

A. No, sir. 

Q. You do admit, don’t you, that the odor of the 
mash was very strong? [87] 

A. I can’t admit that. 

Mr. BALDWIN.—Objected to. That’s not her 
statement. 
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The COURT.—Overruled. 

Q@. Who was the fellow that you say the place 
was rented to where the still was? 

A. A young man, light complected. 

Q. What was his name? 

A. Pat O’Donnell; he handed me twenty dollars 
for the room and asked me for the keys and I gave 
them to him. 

Q. The door was unlocked when the officers were 
there? 

A. I don’t know that. 

Q. Was the door unlocked when the officers went 
in where the still was? 

A. I don’t know; he took a handful of keys out 
of his pocket. 

Q. Didn’t you go into the room when the officers 
were there? 

A. Yes, sir. 

Q. Mrs. Carney, didn’t you say something to one 
of the officers about not having a search-warrant? 

A. TI did. 

(). What did you say? 

A. I said, ‘‘Who are you?” and he said, “‘I am 
an officer.’’ 

Q. What did you say about the search-warrant? 

A. I don’t remember saying anything. 

Q. Didn’t you say something to him about a 
search-warrant ? 

A. I don’t remember. J asked him who was he 
and he said an officer. 

Q. A moment ago you did say you said some- 
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thing to him about a search-warrant; what was it 
you said? 

A. I didn’t say. 

Q. Did you say anything about a search-warrant ? 

A. No, sir. 

Q. It was in the room when you asked him who 
he was? 

A. Yes, sir; I said, ‘‘Who are you?” and he said, 
‘*An officer of the law.’’ [88] 

Q. Isn’t it a fact that when the officers came up 
to the door one of them came to the front door 
and he told you he was a policeman, police officer? 

A. No, sir; he was in the kitchen before I seen 
him; it was the gas man that wanted to see the 
meter came to the front door; the door was wide 
open when the officer came in. 

Q. When the gas man and officers came, the gas 
man and one officer went to the back door? 

A. They didn’t come together; the meter man 
eame first and went away and I didn’t see the others 
which way they came because I was sitting in the 
rocking-chair in the kitchen until they were stand- 
ing alongside of me. 

Q. You were sitting in the kitchen when they 
came? 

A. Yessir, 

Q. How far is the kitchen from the room where 
the still was? 

A. On the west side of the house. 

Q. How many feet? 
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A. Quite a distance; there is three doors between 
me and the other kitchen. 

Q. Tell us by objects here in the room? 

A. About as far as my husband and three doors 
come between them. 

Q. So that’s about as far as you were from the 
room where the still was when the officers came? 

i Ves cir, 

Q. What did they do with the mash. 

A. They asked me what to do with it to throw 
it in the sewer, and I told them it would block the 
sewer and they threw it in the back yard. 

Q. What kind of a stove was there in the room 
where the still was? 

A. A coal stove and gas stove, but the gas was 
not in use. 

@. Both in there? 

A. Yes, sir. 

Q. The coal stove hasn’t been used lately? [89] 

A. Yes, sir; used continuously to heat the rooms. 

Q. Was it a stove that was large enough on 
which that still could rest? 

A. Yes, he could set it on it. 


Redirect Examination. 

(By Mr. BALDWIN.) 

Q. As I understand it the rooms were fitted up 
for housekeeping ? 

Be Ves, sir. 

Q. A coal stove they could use or a gas stove 
they could use if they chose? 

A. Yes, six. 
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Q. And the party using the premises saw fit to 
use the coal stove? 

A. Yes, sir. 

Q. Now when the officers came you didn’t go to 
the door at all, did you? 

A. NG. sir 

Q. The doors were open and they could walk in 
and did walk in? 

Mr, SLATTERY.—Objected to as leading. 

The COURT.—Sustained. 

Q. When did you first notice the officers, where 
were they? 

A. Standing in front of me, the meter man open- 
ing the cellar door. 

Q. In what room was that? 

A. In my kitchen. 

@. On which side of the building? 

A. The west side. 

Q. And then you asked them who they were? 

A. I thought they were just going to see the 
meter; not until I seen the mash myself. 

Mr. SLATTERY.—Objected to as repetition. 

The COURT.—Sustained. 

Q. Now Mrs. Carney, did you see O’Donnell 
after that time; did he come back after the 18th? 
[90] 

A. No, sir; I went down to the city hall then and 
the children said he came in. 

Mr. SLATTERY.—Objected to as not responsive 
to the question; move to strike the answer. 
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The COURT.—Sustained. The answer may be 
stricken. 

A. No, I don’t know. 

Q. That is you don’t know of your own knowl- 
edge? 

A. No, sir. 

Mr. SLATTERY.—Objected to as leading. 

The COURT.—Sustained. 

Q. You later rented the room to others? 

Mr. SLATTERY.—Objected to as leading and 
immaterial. 

The COURT.—Sustained. [91] 


Testimony of Mrs. Gannon, for Plaintiff. 


Mrs. GANNON, called as a witness, and after 
being duly examined, testified as follows: 


Direct Examination. 
(By Mr. BALDWIN.) 
. You may state your name. 
Mrs. Gannon. 
. Where do you live? 
. 514 North Main Street.. 
. How long have you lived in Butte? 
. Thirteen years. 
Are you acquainted with Mrs. Carney, Mrs. 
honey Carney, the witness who preceded you? 
A. Yes, sir. 
Q. How long have you known her? 
A. About twelve years. 
Q. Do you know the location of her residence 
at 205 West Quartz Street? 
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A. Yes, sir. 

Q. How long have you known those premises? 

A. About seven years. 

Q. Were you familiar with those premises in 
April, 1922, that is April last year? 

A. Yes, I go there to see them. 

Q. Do you know who was using those three rooms 
on the east side or the rooms on the east side of 
the hall of that building in April last year? 

Mr. SLATTERY.—Objected to as too indefinite 
as to time. 

The COURT.—Modify your question. 

Q. Did you know who was using the rooms on the 
east side of the hall in the early part of April last 
year? 

A. I was over there one day and Mrs. Carney 
made me acquainted [92] with this fellow and 
said this is the fellow who was renting her rooms 
and I saw him there another time. 

Q. Do you know when the place was raided ? 

A. No, I wasn’t there, but I heard it. 

Q. Do you know about what time it was, it was 
on the 18th of April, 1922. 

A, Yes, sir: 

Q. You say Mrs. Carney made you acquainted 
with this fellow before that time? 

A. Yeswsix: 

Q. And did you see him on those premises after 
she made you acquainted and before the 18th of 
April last year again? 

A. Yes, sir; I just seen him there that one time. 

Q. You saw him that one time? 
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A. Yes, sir. 

Q. Do you know what the custom followed by 
Mrs. Carney was with reference to the use of those 
rooms on the east side, what was done with them? 

Mr. SLATTERY.—Objected to as incompetent, 
irrelevant and immaterial. 

The COURT.—Sustained. 


Cross-examination. 
(By Mr. SLATTERY.) 

Q. You don’t know, of course, whether it was 
the 10th of April or 20th of April when you met 
some fellow at that house? 

A. Really, I don’t know what date it was. 

Q. Did you see this fellow you say you met in 
Mrs. Carney’s on Mrs. Carney’s side of the house? 

A. I just happened to be going in the hall and 
he was coming out and Mrs. Carney made me ac- 
quainted. 

. It was in the hallway? 

. Yes, sir. [93] 

. You don’t know, of course, when it was? 
. | know just a short time before the raid. 
A short time before the raid? 

Yes, sir; a short time before that. 

When was the place raided, do you know? 
. Around the 18th I guess. 

. Of what? 

. April. [94] 
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WILLIAM COLMER, called as a witness, and 
after being first duly sworn and examined, testi- 
fied as follows: 


Direct Examination. 
(By Mr. BALDWIN.) 
. You may state your name. 
. William Colmer. 
. Where do you live? 
. 1009 Whitman Avenue. 
. What is your occupation? 
. Soliciting clerk for Gallagher grocery. 
. Does business in Butte, does it? 
movies, Sn: 
. How long have you held that place with com- 


pany? 
A. Well, I have been with him around three years 


ago the first of May. 

Q. Working in that capacity for the Gallagher 
grocery company in April last year? 

A. Yes, sir. 

Q. As such solicitor did you have occasion to 
solicit orders at 205 West Quartz Street, Butte? 

Ay Wess cir. 

Q. Did you get orders from 
April, 1922? 

A. Yes, sir. 

Q. Did you solicit ord 

A. Yes, sir. 

Q. Did you get them? 
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Ay Yeéswesir. 

Q. How long has Carney been dealing with you? 

A. Dealing with me probably six years. 

Q. He was living at the same place during that 
time? 

A. Yes. [96 

Q. Did you solicit anyone else in these same 
premises, 205 West Quartz Street in the month of 
April, 1922? 

Mr. SLATTERY.—Objected to as too indefinite 
as to time. 

Q. Do you know the date the officers went there 
and made a raid? 

A. I wasn’t there the date they made the raid, 
but I was there probably within a day or two 
afterwards. 

Q. Taken as the date April 18th, 1922, as the 
time the officers went into the house and took a 
still, mash, etc., had you before that and in the 
month of April, 1922, solicited orders in the build- 
ing from other than Mrs. Carney? 

. Yes, sir; I have. 

. Did you get orders? 

. Yes, sir. 

From whom did you get those orders? 

. Pat O’Donnell. 

. Which side of the building was O’Donnell on? 
. On the east side. 

. East—there is a hall running through into 
the building? 

A. Yes, sir. 
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@. Which side of that hall did Carney live in 
those years? 

A. Carneys lived on the west side always. 

Q. During those six years and up until April 
18th, 1922, what was done with the rooms on the 
east side of the hall? 

A. They always been rented. 

Q. You solicited those rooms for six years? 

Ay Yes) sir 

Q. Got orders from them as well as Carneys? 

A. Yes, sir; there has been several different 
parties in there. 

Q. You say you sold to Pat O’Donnell in the 
early part of April? 

A. I sold. him in April. 

Q. Did you sell him materials up to approxi- 
mately the 18th day? 

A. I couldn’t say definitely what date it was be- 
cause he always [96] paid cash, but I know I 
sold him in April. : 

Q. He had no account and was a cash customer? 

A. Yes, sir. 

Mr. SLATTERY.—Objected to as leading. 


The COURT.—Sustained. 
Q. You were not present the time the officers 


raided it? 
A. No, sir. 
Q. Ever see a still there? 
A. No, sir; I never did. ” 
Q. You were in that building every day solicit- 
ing? 
A. Not every day. 


SS 
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(Testimony of William Colmer.) 

Q. How often in the building? 

A. Once a week, always. 

Q. Ever notice any smell of mash or anything 
like that? 

A. T never have; no, sir. 

Q. Did you see or smell or hear anything there 
to cause you to believe they were making moon- 
shine in the premises? 

Mr. SLATTERY.—Objected to as leading. 

The COURT.—Sustained, 


Cross-examination. 
(By Mr. SLATTERY.) 

Q. Are you familiar with the odor of corn mash 
in the state of fermentation? 

A. Yes, sir; I am. 

Q. Smelled it going around the homes here in 
Butte? 

A. I wouldn’t say it is in the homes, but I 
smelled wet corn lots of times. 

Q. Do you know what corn in the state of fer- 
mentation is? 

A. I couldn’t exactly say, but I seen wet corn. 

Q. You are testifying only from memory in res- 
pect to having been there from the early part of 
April last year? 

AL Yes, simeaioi) 

Q. You wouldn’t have to look up records? 

A. I wouldn’t have to look up records; I know 
I made it every week in six years. 

Q. You wouldn’t swear you took orders from 
Pat O’Donnell in the week from the 11th to the 


18th of April, 1922? 
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(Testimony of William Colmer.) 

. I couldn’t swear to that, no. 

. You wouldn’t swear to that? 

I wouldn’t swear what week it was. 

This house the Carneys own is a small house, 
not? | 

No, sir; I would call it a good size house. 

. Its—does the hallway run the length of it? 
Ce wc. 

. How long is the hallway? 

. L would judge maybe eighteen or twenty 


9 
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Q. That runs the length of the house? 

A. Not the exact length; it runs in and there is a 
toilet here and comes down here (indicating). 

Q. What would you say the outside dimensions 
of the house? 

A. Thirty feet. 

Q. Square? 

A. Thirty feet through the hall—on the outside 
of the house? 

Q. Yes. 

A. I couldn’t tell; they are large size rooms all 
of them and there is five of them in there. 

Q. The hallway is about how wide? 

A. I should judge about three feet and a half or 
four feet. 

Q. Doors opposite each other? 

A. Not exactly. 

Q. Very nearly? 

A. Close; yes, sir. 

Q. So that a strong odor of mash in any of those 
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(Testimony of William Colmer.) 
rooms there would be very apparent ne tchout 
the hallway? [98 ] 

Mr. BALDWIN.—Objected to as ealling for a 
conclusion. 

The COURT.—Sustained. 

Q. You are not swearing this still, mash and 
moonshine, the seventy gallons of mash were not 
found in the Carney home on the 18th of April? 

a NO, Sif, 


Redirect Examination. 
(By Mr. BALDWIN.) 
Q. But you know the Carney home was on the 
west side of the hall? 
a es; sire 92] 


Testimony of Martin Walsh, for Plaintiff. 


MARTIN WALSH, called as a witness, and 
after being first duly sworn and examined, testified 
as follows: 

Direct Examination. 
(By Mr. BALDWIN.) 
. You may state your name? 
. Martin Walsh. 
. Live in Butte? 
. Yes, sir. 
. How long have you lived here? 
. Twelve years. 

Q. Acquainted with the defendant Anthoney 
Carney ? 

Jy NESE ih 
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(Testimony of Martin Walsh.) 

Q. How long have you known him? 

A. About twelve years. 

Q. Known him twelve years? 

A. Yes, sir. 

Q. Are you acquainted with the place he lives 
at 205 West Quartz Street? 

A. Yes, sir. 

Q. How long have you been acquainted with 
those premises? 

A. About six years. 

Q. Now, Mr. Walsh, were you acquainted with 
those premises in April, 1922? 

At Ves: Sir 

Q. Do you know what was done with the prem- 
ises that month, with the east side of the build- 
ing, the portion east of the hallway? 

A. Yes, sir. 

Q. What was done with them, that is who used 
the rooms on the east side of the hall? 

A. A fellow named Pat O’Donnell. 

Q. Did you see him there in April, 1922, and be- 
fore the 18th? [100] 

A. Yes, sir. 

Q. Do you—were you present at the time the of- 
ficers were there or do you know when they were 
there ? A. No, sir. 

Q. But you know before the 18th that O’Donnell 
was using the east side of the building? 

A. Yes, sir, 
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(Testimony of Martin Walsh.) 
Cross-examination. 
(By Mr. SLATTERY.) 

Q. Were you in the kitchen on the opposite side 
of the hall from where the Carneys purported to 
live? A. No, I never was in that kitchen. 

Q. Never went in on that side of the house at all? 

A. No, sir. 

Q. You been out to ‘Carney’s ? 

A. No, sir; I never. 

Q. Were you there just shortly before the 18th of 
April last year? A. Yes. 

Q. How long before the 18th? |= A. In March. 

@. You were there in March? 

A. March and April; I be there two or three times 
a week, 

Q. Calling on Carney? A. Yes, sir. 

Q. Did you help to take and put a fifty gallon 
barrel in his house? A. Nowsin: 

Q. Did you help him take a still up to his house? 

A. No, sir. 

Q. How far do you live from Carney’s place or 
were you living that time? 

A. I lived on North Main Street. 

Q. How far from Carney’s place? [101] 

A. Five blocks. 

Q. You went there two or three times a week? 

A. Yes, sir. 

Q. Generally brought something away with you 
when you came away, didn’t you? A. No, sir. 


114 Anthony Carney vs. 


(Testimony of Martin Walsh.) 
Redirect Examination. 
(By Mr. BALDWIN.) 

Q. What was your purpose of visiting a friendly 
call? 

Mr. SLATTER Y.—Objected to as immaterial. 

The COURT.—He may answer. 

_A. Just to see Carney. 

Q. ‘Counsel has asked you if you were in the 
kitchen presumed to be occupied by Carney; just 
tell what portion of that building Carney used for 
twhom during the last six years? 

A. He used the west side. 

Q. Did Carneys ever use the rooms or live on the 
‘east side during that time? 

A. No, sir, not that I know of. [102] 


Testimony of Joe Nevin, for Plaintiff. 


JOE NEVIN, called as a witness, and after being 
first duly sworn and examined, testified as follows: 


Direct Examination. 

(By Mr. BALDWIN.) 

Q. You may state your name. A. Joe Nevin. 

Q. Do you live in Butte? A. Yes, sir. 

Q. How long have you lived here? 

A. Thirty-five years. 

Q. What is your occupation? 

A. Assistant foreman of the Bell and Diamond 
Mines. 

Q. How long have you held that place? 

A. About six years. 
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(Testimony of Joe Nevin.) 

Q. Are you acquainted with Anthony Carney? 

A. Yes, sir. 

Q. How long have you known him? 

A. About thirteen years; thirteen or fourteen 
years, 

Q. During the month of April do you know where 
Mr. Carney was employed ? A. Yes, sir. 

Q. Where? A. At the Diamond Mine. 

Q. Working for you? A. Yes, sir. 

Q. And you kept his time, did you? 

A. Yes, sir. 

Q. Did he miss any shifts in April, 1922? 

A. He was turned over to the shift boss on the 
1ith day of April. 

Q. By—up to that time he missed no time? 

A. No, sir. 

Q. Do you know his reputation for truth, honesty 
and integrity? [103] 

A. Always have found him a good man, 

Q. How long has he been working under your 
direct supervision ? 

A. Since the 26th of April; that’s the time he 
went bossing the second time; he bossed before for 
us. 

Q. How many years has he worked altogether 
under your direction? 

A. I think about twelve years. 

Q. Has he been a steady workman? 

A. Yes, sir. 

Q. And what position does he occupy at the Bell 
mine this time? 
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A. The present time he is a shift boss; at the 
Diamond mine. 

Q. What was his position in April, 1922? 

A. Prior to going shift boss? 

Q. Yes. 

A. He was a pipeman. 


Cross-examination. 
‘(By Mr. SLATTERY.) 

Q. You say from the 11th of April, 1922, he be- 
came a shift boss? A. No, the 26th of April. 

@. Was he working between the 11th and 18th 
of April, 1922? 

A. Yes, sir; a shift boss was put on and he was 
turned on to shift boss Belangie on the 11th day of 
April. 

Q. He wasn’t under your direct supervision ? 

A. Yes, sir; he was as a day shift man. 

@. His duties out there at the mine lasted only 
eight hours a day? pa, NCES Sie: 

Q. That gave him sixteen hours to put in at home 
if he wanted to? A. Yes, sir. 

Q. Then he had twice as much time to do some- 
thing at home as he had at the mine? 

A. Sure. [104] 


Testimony of Anthoney Carney, in His Own Behalf. 


ANTHONEY CARNEY, called as a witness, and 
after being first duly sworn and examined, testified 
as follows: 

(By Mr. BALDWIN.) 
Q. You may state your name. 
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(Testimony of Anthoney Carney.) 
A. Anthoney Carney. 
Q. Live in Butte? A. Yes, sir. 
Q. How long have you lived in Butte? 
A. About thirteen or fourteen years. 
Q. Married ? A. Wesy sir. 
Q. Living with wife and children ? A. Yes, sir. 
Q. How many children have you? 
A. I got five. 
Q. Of what ages; what is the oldest and youngest 


Mr. SLATTERY.—Objected to as immaterial. 

The COURT.—Answer briefly. 

A. Oldest is ten and the youngest is six months. 

Q. During the last six years where have you been 
living ? A. 205 West Quartz Street. 

Q. During that time what have you been doing 
for a living? A. Mining, 

Q. Working at what place? 

A. Well, different mines; the Original, Bell and 
Diamond. , 

Q. And what are you doing now for a living? 

A. Shift boss. 

Q. At what place? A. The Bell mine. 

Q. Ever been in trouble of any kind before this 
case came up? A. No, sir. 

Q. Now, Mr. Carney, what is the arrangement of 
the building in [105] which you live? 

A. Well there is—the building faces south, north 
and south and there is a hallway running from the 
north to the south and there are three rooms on the 
west side and two on the east side with bathroom 
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and toilet and each room opens to the hallway and 
the hallway runs from the front into the back. 

Q. Have you ever lived in the east side? 

A. Nose: 

@. Have you ever used the rooms on the east side 
of that hall except for renting? 

A. That’s all to rent. . | 

Q. Were those premises, that is the two rooms on 
the east side of the hall rented in April, 1922? 

A. Yes, sir. 

Q. Who had charge of the renting of those 
rooms ? A. Mrs. Carney had. 

Q. Did you pay any personal attention to it? 

ee ery bute: 

Q. Who was occupying those rooms to the east of 
the hall in April, April 18th, 1922? 

A. This man O’Donnell. 

Q. Did you rent the premises to him? 

AW Now i didat rent them, 

@. Do or did you know he was making moonshine 
in those premises ? A. I should say not. 

Q. Did you know there was a still in the building 
at all? eNO esi: 

Q. Did you know there was any mash in the 
building ? A. No, sir. 

Q. Now, Mr. Carney, were you home the time the 
officers called on the 18th? A. No, sir: [106] 

Q. Where were you at that time? 

A. I was at the mine working. 

Q. At work? A. Yes, sir. 
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Q. And when you returned home what time was 
it? A. About five o’clock in the evening. 

Q. Did you see any officers that day? Ae Yes. 

Q. Who did you see? 

A. Mr. Rodda that testified here and Gerry. 

Q. Rodda and Gerry came up on the 18th? 

A. Yes, sir; after I came off shift they were wait- 
ing and came into the house right after me. 

Q. Did you have a talk with Gerry and Rodda? 

A. They asked me about these premises and I 
told them they were rented. 

- @. Tell them who rented them? A. Yes, sir. 

@. Tell where he was working? 

A. I told them what he told me that he was work- 
ing at the Mountain View mine. 

@. And did they arrest you that evening ? 

A. No, sir. 

Q. Did you see Fairchild there at all? 

A. No, sir; this is the first time I seen him right 
here. 

@. When were you arrested, Mr. Carney? 

A. I believe it must be two days after, 

Q. Have you ever talked to Gerry about this case 
or with Rodda or Fairchild since the time you were 
arrested ? A. No, sir. 

Q@. Has anyone talked to them with your knowl- 
edge or consent? A. Not that I know of. [107] 


‘Cross-examination. 
XBy Mr. SLATTERY.) 
Q. You were maintaining this house at 205 West 
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(Testimony of Anthoney Carney.) 
Quartz Street on or about the 18th of April last 
'vear ? 

Mr. BALDWIN.—Objected to as immaterial; not 
proper cross-examination. 

The COURT.—Ask him if he owned it. 

@. You owned it did you not? A. Yes, sir. 

Q. Kept it in repair? A. Yes, sir, 

Q. And occupying one side? Ay Wes. sir. 

Q. In going—in entering your house did you 
generally go in the front door or back door? 

A. Sometimes either way. 

Q. You would pass the kitchen where the still 
was? A. Yes, sir. 
How close would you come to that door? 
. Come right by it. 
Almost touch it going by? 
. Yes, sir; the hall there about four feet wide. 
You learned the still was in the house? 
. Yes, I found it out. 
. Who told you that? A. Gerry and Rodda. 
. Until they told you you never suspected the 
still there? A. No, sir. 

Q. Did they tell you also there were seventy gal- 
lons of mash? A. They told me they found it. 

(. You never smelled mash? 
* AMINO, sire t0s4 

Q. You don’t have any trouble with your sense 
of smell? 

A. Well, it isn’t the very best. 

Q. How long has it been bad? 

A. It never was good. 
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Q. Did it surprise you to learn that that still 
there and seventy gallons of mash and moonshine 
whiskey were in a room the door of which you al- 
most touched with your elbow two or three days in 
passing it? A. Yes, sir; it surprised me. 


Redirect Examination. 
(By Mr. BALDWIN.) 

@. Now, when you went in and out that door 
wasn’t open? 

Mr. SLATTERY.—Objected to as leading. 

The COURT.—Sustained. 

Q. Now, Mr. Carney, when you went in and out 
from work and in and out from your home what 
was the condition of that door leading into the 
kitchen on the east side with reference to being 
closed or open? 

Mr. SLATTERY.—Objected to as too indefinite. 

The COURT.—Overruled. 

A. As a rule that side of the house is always 
closed. 

@. Did you ever have occasion during the month 
of April, 1922, to go into the that side of the house? 

A. No, sir, not since it was rented by this man 
O’Donnell. 

Q. Do you go into those rooms any time except 
between tenants and excepting fixing the rooms? 

A. No, sir; never, unless something is broken 
down. 

Q. When you went home did you see any still in 
the building; that is the night the officers were 
there? A. No, sir. 
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(Testimony of Anthoney Carney.) 
Q. Did you see a bottle of so-called moonshine? 
A. No, sir; that’s the first I seen of it. [109] 
Q. Do you know that was in the building prior to 
that time? A. No, sir. 
Q@. See a barrel of any kind there? 
A. No, sir. 
Q. See any mash in that building? A. No, sir. 
Q. And did you authorize anybody to make any 
mash or moonshine? A. No, sir. [110] 


Testimony of Charles Rodda, for Plaintiff (Re- 
called). 


CHARLES RODDA recalled to witness-stand. 
(By Mr. BALDWIN.) 

Q. You saw Carney on the night you made the 
raid? A. No, sir. 

Q. What night was it you made the arrest? 

A. On the night—it was the 18th or 17th; I think 
on the 18th, yes, sir. 

Q. Did you arrest him the night you found the 
still in these premises? 

A. No, sir; the next night. 

Q. Was Fairchild there when you made the ar- 
rest? A. No, sir. 

Q. Who assisted you in making the arrest? 

A. Officer Gerry. 

Q. And at that time Mr. Carney was coming 
off shift. A. Yes, sir. 

Mr. SLATTERY.—No cross-examination. 

Mr. BALDWIN.—That’s the defendant’s case. 

Mr. SLATTERY.—We will recall Charles 


Rodda. 
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Testimony of Charles Rodda, for the Government 
(Recalled). 


CHARLES RODDA recalled to stand. 
(By Mr. SLATTERY.) 

Q. Mr. Rodda, when you went up to the door- 
way or door in this house on the occasion you testi- 
fied to was the door open or closed ? 

A. The door was closed. 

@. What did you do? 

A. ISnocked at the door. 

Q. Who came to the door? A. Mrs. Carney. 

Q. Is that the first place in or about that house 
you saw her? A. Yes, sir. 

Mr. BALDWIN.—Objected to as unnecessary 
repetition and not proper rebuttal. [111] 

Q. Let me ask you what, if anything, did she say 
to you about a search-warrant? 

A. She didn’t say anything about the search- 
warrant until after we got the still and mash. 

Q. What did she say then? 

A. She said have you got a search-warrant and I 
said no, lady, we got a still. 

@. Was she present to see you take the still? 

A. Yes, sir. 

Q. How close did she stand? 

A. Right close by me; probably two feet away. 

Q. Did she make any explanation to you about 
the presence of the still or mash or moonshine in the 
house? A. No, sir. 
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(Testimony of Charles Rodda.) 

Q. She didn’t say anything about any man by 
the name of O’Donnell? 

A. After a while she did. 

Q. Was that before or after she asked if you had - 
a search-warrant? A. After. 

(By Mr. BALDWIN.) 

@. She told you that time didn’t she the man 
named O’Donnell was renting those premises ? 

A. Yes, sir. 

@. She told you where he had told her he worked ? 

A. I believe she said he worked at the mine some 
place. 

Q. During that time she told you she didn’t know 
anything about the still, moonshine or mash, didn’t 
~ she? A. She did. 

Q. She told you that O’Donnell had those rooms 
and she had nothing to do with them? 

A. She said a man named O’Donnell rented those 
rooms. 

Q. In what state of fermentation was that mash? 

A. I would say it was ready to run through a 
still; a strong odor. [112] 

Q. And how long would you say it takes fer- 
mentation to go to give off the odor? 

A. All the way from eight to twelve days. 

Q. The odor becomes strong when it’s about ready 
for distillation ? A. Yes, sir. 

Q. Prior to that time it doesn’t give out much 
odor? ; 

‘A. When we got to the front door we could smell 
ate 
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Q. You have been searching for stills and mash 
for a good many years? 

A. When we get a complaint. 

Q. You have your sense of smell developed so you 
ean detect such odor? 

A. Yes, sir; I did at that place. 

Mr. SLATTERY.—Objected to as calling for a 
conclusion. 

The COURT.—He may answer. 

Q. Well, you been searching and as you search 
for these illicit stills you have become acquainted 
with the odor and know what odor is? 

A. Yes, sir. 

Mr. SLATTERY.—Objected to as argumenta- 
tive. 

The COURT.—Sustained. 

(By Mr. SLATTERY.) 

Q. You say the odor was very strong? 

A. Yes, sir. | 

Mr. SLATTERY.—The Government rests. 

Whereupon the testimony was closed. [113] 


The above and foregoing is all of the evidence 
offered and introduced and all of the testimony 
given on the trial of said cause. 

That after the conclusion of the testimony as 
aforesaid, the case was argued by the United States 
Attorney and counsel for the defendant and there- 
after the Court charged the jury and exceptions 
were taken to the charge by the defendant as fol- 
lows: [114] 
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Charge to the Jury. 


The COURT.—Gentlemen of the jury, in all these 
cases you will remember that you and I have a 
divided function and duty. Mine is to tell you what 
the law is that applies to the case and you always 
accept the law from the court; but your func- 
tion and duty is to determine the truth where the 
facts are in dispute and where different inferences 
may be drawn. Remember while you take the law 
from me you don’t take the facts from me. I might 
tell you out and out whether or not I think the de- 
fendant guilty, I may comment on witnesses and 
evidence, but even if I did it wouldn’t bind you to 
come to the same conclusion nor would it be said to 
bring you to the Court’s conclusion but only to help 
you to reason to a correct decision. The informa- 
tion in this case is in five counts and charges the 
defendant with various violations of the National 
Prohibition Act; that Act as you remember was 
passed pursuant to constitutional amendment in 
order to prevent the use of intoxicating liquor for 
beverage purposes. Whether we like it or not as 
long as it is written in the Constitution of the 
country and the law has been passed by Congress 
it is the duty of every decent man not only to obey it 
but especially when he is in the jury box to enforce 
it. When I say it’s his duty, that does not mean 
that every time a man is charged you must convict 
him. This law is enforced like any other law; this 
defendant is charged and put on trial and the jury 
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hears the evidence, and if from it they are satisfied 
he is guilty as charged beyond a reasonable doubt 
they should convict him and if they are not so satis- 
fied they should aequit him; and whichever verdict 
you render whether of conviction or acquittal if it’s 
your honest judgment and conclusion your are en- 
forcing this law. The violations charged are that 
he manufactured, the defendant, moonshine whiskey 
without a permit, in the first count; the second 
count is manufacture without making record; the 
third count is he possessed intoxicating liquor in- 
tending to use it in violation of the Prohibition Act; 
the fourth count is possessed property designed for 
the unlawful [115] making of whiskey; and the 
fifth count is he maintained a common nuisance in 
his premises in that intoxicating liquor was kept 
and manufactured contrary to the National Pro- 
hibition Act. The Act provides that no one can 
make intoxicating liquor without permit or record 
—there are still lawful ways to manufacture in- 
toxicating liquor, lawful uses for it, but in order to 
guard against the unlawful ways of manufacture 
and unlawful use the law requires that makers get 
a permit. Defendant had no permit or if he had 
he would show it to you. So if there is no direct 
evidence of no permit it need not confuse you. 
Anyone who keeps that sort of stuff in his premises, 
under this law is maintaining a common nuisance. 
There are penalties for these offenses ranging from 
fine to a fine or imprisonment and a fine and im- 
prisonment, depending upon the circumstances of 
the case. You are never to be influenced by the 
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punishment, that’s for the Court. Avoid sympathy 
either one way or the other and perform your duty. 
In response to this information the defendant 
pleads not guilty. Under the law he is presumed 
to be innocent; that doesn’t mean that you believe 
him innocent. It simply means that not knowing 
anything about it we presume he is innocent until 
he is proven guilty beyond a reasonable doubt. 
The burden is on the Government in every criminal 
case to prove the defendant guilty beyond a reason- 
able doubt before you are justified in finding him 
guilty. The defendant is never required to prove 
himself innocent. After all the question is not is 
he innocent, but is he proven guilty beyond a rea- 
sonable doubt. Remember another thing, the 
Government isn’t bound to prove him guilty to an 
absolute certainty, not beyond all doubt, but only 
beyond any reasonable doubt. After reviewing the 
facts and circumstances and the direct testimony 
of the witnesses in the case you may have some 
doubt as to the guilt of the defendant but unless a 
doubt is reasonable in view of all the circumstances 
you are bound to find him guilty; at the same time 
you may have a doubt of his innocence but that does 
not enable you or [116] justify you to find him 
guilty unless you have no reasonable doubt of his 
guilt. A reasonable doubt may be defined after 
this fashion; if after you have reviewed all the evi- 
dence you do not have a judgment that persists in 
staying with you, that to a very high degree of 
probability the defendant is guilty, you have a rea- 
sonable doubt and must aequit him. On the other 
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hand if after reviewing all the evidence and cir- 
cumstances your judgment persists that to a very 
high degree of probability the defendant is guilty 
you have no reasonable doubt and you are bound to 
convict him. When I say bound, Gentlemen, there 
is no compulsion from the Court or anyone; the 
only things binding upon you are your oath, duty, 
honor and conscience. You are officers of the Court 
as you sit there, sworn to perform your duty as 
honest and conscientious men. You are the exclu- 
sive judges of the weight of the testimony and credi- 
bility of the witnesses. You see the witnesses, you 
hear them and observe and take note of their atti- 
tude and demeanor. Are they frank and fair or 
inclined to conceal o1 distort or misrepresent; do 
they contradict themselves or are they contradicted 
by others whom you prefer to believe; are they con- 
tradicted by circumstances which so far appeal to 
your reason that you prefer to believe them rather 
than the direct statements of any number of wit- 
nesses; have they an interest in the case. Circum- 
stances may speak truly where witnesses are testi- 
fying untruly. There is presumption that the 
witnesses speak the truth; in other words the jury 
may presume that though you may see reason to 
deny the benefit of that presumption to any witness. 
It may extend to the defendant, but never forget 
he is the defendant. He is the vitally interested 
person in the case; he is charged with a serious of- 
fense, consequences grave enough if he is convicted. 
In judging his credibility and that of his wife, 
whether their interest that has caused them to depart 
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from the truth to deceive you, to conceal the truth 
and to raise in your mind any reasonable doubt and 
secure a verdict of acquittal; whether they departed 
from the truth with that end in view is for your 
guarded [117] and serious consideration. The 
Court doesn’t say they have; it says for you to de- 
cide if they have. The evidence in this case ‘is 
practically all circumstantial; that is to say this— 
that while this unlawful accumulation of stills and 
liquor, moonshine, were found fairly at the door of 
the defendant and in his own house, no one saw him 
make the liquor, you have only the circumstances to 
prove whether it’s his property and whether he made 
liquor; no one has testified he owned it or made it. 
The law is in respect to circumstantial evidence that 
where circumstances justify the belief in the minds 
of the jury that the defendant is guilty beyond a 
reasonable doubt they have a right to rely on those 
circumstances and find him guilty. On the other 
hand if in the light of these circumstances, taking 
a reasonable view of the whole case, of all the cir- 
cumstances, and not attempting to avoid the duty 
of fair consideration, if all those circumstances are 
as consistent that he is innocent as that he is guilty, 
it would be your duty to find him not guilty. Now 
Gentlemen, as to evidence. The meter man goes 
there and asks to be admitted as he has a right to; 
he is met with an objection at the door and the 
reason for which he didn’t know; you have heard 
the wife’s statement as to why she didn’t allow him; 
he says he stood there twenty minutes, she didn’t 
say how long; he went away and he reports to the 
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officers; what he reports we are not interested in, 
but at any rate all go back together, and here comes 
the first contradiction between the officers and the 
wife; Rodda says he knocked and in a minute the 
witness came to the door. She testifies she sat in 
the kitchen with the baby and saw nobody or heard 
nobody until the officers came in the kitchen. 
Rodda said the officers looked through the door into 
this east side kitchen nearly opposite the west side 
of the kitchen, was standing half open or ajar to 
some extent and Rodda pushes it open and finds the 
still, intoxicating liquor, moonshine, and mash which 
Rodda says was fermenting and was ready to 
distill. [118] In these rooms no clothing, nothing 
to indicate occupancy other than a bed, no kitchen 
utensils, and nothing to show in the way of using 
for food, no trunk, no shoes or hats, just that bed 
in there with clothing upon it. While taking it out 
apparently nothing was said by his wife, no excite- 
ment so far as the evidence shows, didn’t say any- 
thing, made no objections. But after getting it out 
she begins to ask about a search-warrant. She first 
testified she didn’t and afterwards she said she 
didn’t remember. The officers said she did. If 
defendant and his wife were not concerned, why 
wouldn’t she be anxious to have it carried out instead 
of inquiring for a search-warrant? At that time 
after removing it had taken some little time, she 
first began to make an explanation and began to 
account for it by a man named O’Donnell who 
rented the rooms; next day the officers arrested 
the defendant. He testified that when they ar- 
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rested him was the first time he heard the still 
Was there or the mash was there. Assuming 
that the still and mash were not his do you 
believe his wife didn’t tell him when he came 
home that night or the day when it was carried out 
of the premises? Yet he says he hadn’t heard of it 
until Rodda told him; he denies knowledge of still 
and mash in the premises, that they were rented by 
O’Donnell and he didn’t know anything about it; 
hadn’t smelled anything and produces witnesses 
whose testimony tends to show there was a man 
there named O’Donnell. Now, then, Gentlemen of 
the jury, if the defendant had no part in carrying 
on these operations there, he wouldn’t be guilty 
merely because a tenant used the premises for these 
unlawful purposes. But you ask yourself whether 
it is not likely that this O’Donnell, if such a man 
existed, and it looks fairly reasonable that he did, 
and this defendant were in partnership in carrying 
on these operations; is it reasonable that a boot- 
legger and moonshiner would rent an apartment 
in the situation these were, having all appliances 
such as mash and still, having it in operation across 
the hall with children running around, unless he 
and the landlord or owner were jointly interested, 
[119] working together in violation of the law? 
You are not to be hoodwinked and bamboozled by 
anybody, not by unreasonable testimony if it is un- 
reasonable. Remember the witnesses on either side 
can swear that black is white if they think they can 
cause you to credit it or to entertain a reasonable 
doubt, but you are not to be gulled. As my honored 


The United States of America. Jia 


predecessor Judge Knowles said, you are not to 
believe a thing is so simply because someone swears 
it’s so, and if a witness testifies that down the street 
he saw an elephant climb a telephone pole, you are 
not bound to believe it’s a fact, even though he shows 
you the pole. You determine the true and false no 
matter from what witness the evidence comes. Now 
Gentlemen of the jury, that’s the case for you; you 
have heard it all; you are men of common sense 
and reason, draw upon your own experience, con- 
ceive what your own conduct would be if across 
your hallway from your kitchen door of your own 
home a tenant set up a moonshine outfit and make 
moonshine whiskey, would you know it, how long 
would you tolerate it? Isn’t it the reasonable fact 
to assume that if there was such a man O’Donnell 
he and the defendant were in cahoots in carrying on 
that unlawful business? Before you can find de- 
fendant guilty of making, you must be satisfied from 
the circumstances that the liquor was made there 
by the defendant or someone associated with him. 
You have a right to conclude that he and O’Donnell 
were partners but the Court doesn’t tell you you 
ought to so determine. As a matter of law the 
Court tells you the inference from the circumstances 
is warranted, but whether you will draw the in- 
ference depends upon your judgment entirely. The 
still and liquor were found there, you have a right 
to infer it was made there. The law will warrant 
you in it though the law doesn’t say you are bound 
to. That’s the case. Remember the defendant is 
presumed to be not guilty, presumed to be innocent ; 


134 Anthony Carney vs. 


and unless from the evidence and circumstances 
you believe him guilty beyond reasonable doubt of 
some of these charges you must acquit him. You 
might convict of some and acquit of others or con- 
vict of all or acquit of all. Unless you believe be- 
yond a reasonable [120] doubt he is guilty as 
charged in one or more counts, you must acquit him; 
and on the other hand if you believe he is guilty as 
charged you will find him guilty. Has counsel any 
objections or exceptions to the instructions of the 
Court. 

By Mr. BALDWIN.—The defendant excepts to 
that portion of the instruction by the Court in com- 
menting upon the witness saying that the jury is 
not to 'be hoodwinked or bamboozled by such testi- 
mony; also to that portion of said instruction re- 
ferringe to defendant’s witnesses, that the jury are 
not to be gulled by such testimony, as prejudicing 
the rights of the defendant, causing the jury to be- 
lieve that the defendant would try to bamboozle and 
hoodwink, and prejudicial to his interests; also to 
that portion of the instruction of the Court where 
the Court says that the jury has a perfect right to 
infer that the defendant and O’Donnell were part- 
ners in that it is not based upon the evidence in the 
case, or law and error of the Court in this, that it 
is for the jury to determine from the facts whether 
there was in fact the existence of those facts neces- 
sary to a partmership between O’Donnell and the 
defendant in this case. 

The COURT.—You remember, Gentlemen of the 
jury, these objections are not argumentative but 
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these are simply to save the record for the benefit 
of the defendant. [121] 

That thereupon the jury retired in charge of a 
sworn bailiff to deliberate upon their verdict and 
later and on May 15, 1923, returned into open Court 
with their verdict, which after the title of court and 
cause, was in words and figures as follows: 

‘“We, the jury in the above-entitled cause, find 
the defendant guilty in manner and form as charged 
in the information on file herein as to counts three, 
four and five and not guilty as to counts one and 
two. 

HENRY WILLIAMS, 
Foreman.”’ 

And said verdict was thereupon received and filed 

of record in the above-entitled Court and ¢ause. 


That on May 16, 1923, sentence was rendered and 
judgment entered against the defendant as follows: 


JUDGMENT. 

‘‘The United States Attorney with the defendant 
and his counsel present in Court. The defendant 
was thereupon duly informed by the Court of the 
nature of the charge against him as appears in 
counts 3, 4 and 5 of the information herein, and of 
his arraignment and plea of not guilty and of his 
trial and the verdict of the jury of guilty as to 
counts 3, 4 and 5 of the information. And the de- 
fendant was then’ asked if he had any legal cause 
to show why judgment should not be pronounced 
against him, to which he replied that he had none, 
and no sufficient cause being shown or appearing 
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to the Court, thereupon the Court rendered its 
judgment as follows, to wit: 

That whereas the said defendant having been 
duly convicted in this court of the offense of un- 
lawfully having and possessing intoxicating liquor 
and property designed for the manufacture of in- 
toxicating liquor intended for use in violation of the 
National Prohibition Act, and unlawfully maintain- 
ing a common nuisance in violation of the National 
Prohibition Act committed on the 18th day of April, 
1922, at Butte, in the State and District of Mon- 
tana, as [122] charged in counts 3, 4 and 5 of 
the information herein ; 

It is therefore considered, ordered and adjudged 
that for said offense, you, the said Anthony Carney, 
we confined and imprisoned in the county jail in 
Butte, Montana, for the term of seven months and 
that you pay a fine of Two Hundred Fifty Dollars 
and costs taxed at $39.70, and that you be confined 
in said county jail until said fine is paid or you 
are otherwise discharged according to law. 

Thereupon for good cause, court ordered that 
commitment herein be stayed for 24 hours pend- 
ing the filing of a motion by defendant for a new 
7 Ee 
\ Judgment rendered and entered May 16, 1923. 

C. R. GARLOW, 
Clerk. 

By H. H. Walker, 
Deputy.”’ 

That on May 17, 1923, the defendant duly served 
and filed his motion for new trial in the above- 
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entitled court and cause, said motion for new trial 
omitting the title of court and cause is as follows: 


(Title of Court and Cause.) 


Motion for New Trial. 

Comes now the defendant in the above-entitled 

action and moves as follows: 
Ig 

That the verdict of guilty on the third count 
contained in the information on file herein on May 
15, 1923, be set aside and a new trial on said count 
of the information allowed on the grounds and for 
the reasons following: 

1. That the charge contained in said count of 
said information does not state facts sufficient to 
constitute a public offense. 

2. That the facts stated in said count of said 
information are not sufficient to show a violation 
of any criminal law of the United States of 
America. 

3. That said third count of said information does 
not include any defensive negative averments or 
supply the want thereof [123] by stating ‘‘that 
the act complained of was then and there prohibited 
and unlawful’’ as required by Section 32 of the Na- 
tional Prohibition Act. 

4. That because the charge contained in said 
count of said information does not state facts suffi- 
cient to contstitute a public offense, the above-en- 
titled court was and is without jurisdiction to try 
the defendant on the charge contained in said count 
of said information. 
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do. That because the facts stated in said count 
of said information are not sufficient to show a 
violation of any criminal law of the United States 
of America, the above-entitled court was and is 
without Jurisdiction to try the defendant on the 
charge contained in said count of said information. 

6. That because of the fact that said third count 
of said information does not include any defensive 
negative averments or supply the want thereof by 
stating ‘“‘that the act complained of was then and 
there prohibited and unlawful,’’ as required by Sec- 
tion 32 of the National Prohibition Act, the above- 
entitled court was and is without jurisdiction to try 
the defendant on the charge contained in said count 
of said information. 

7. Errors in law occurring at the trial as follows: 

The Court erred in overruling defendant’s ob- 
jections to the testimony given by the witness 
Rodda relating to conversations had by him with the 
defendant’s wife in the absence of the defendant. 

The Court erred in overruling defendant’s objec- 
tions to the testimony given by the witness Fair- 
child relating to conversations had by him with de- 
fendant’s wife in the absence of the defendant. 

The Court erred in admitting the testimony of 
the witness Rodda concerning statements to have 


been made by the defendant’s wife concerning the: 


necessity for and want of a search-warrant as the 
basis for searching the premises mentioned and 
described in the information herein. [124] 

The Court erred in denying defendant’s motion 
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for a directed verdict made at the conclusion of the 
Government’s case. 

The Court erred in making the comment that it 
did make in overruling defendant’s motion for a 
directed verdict made at the conclusion of the Gov- 
ernment’s case. 

The Court erred in submitting the charge con- 
tained in said count of said information to the jury. 

8. While charging the jury, the Court erred as 
follows: 

In its definition of a reasonable doubt. 

In its statement of the law relating to the pre- 
sumption of innocence. 

In failing to tell the jury that the presumption of 
innocence is an instrument of proof created by law 
in favor of one accused of crime whereby his in- 
nocence is established until sufficient evidence is 
introduced to overcome the proof which the law 
has thus created. 

That this presumption on the one hand, supple- 
mented by any other evidence he may adduce, and 
the evidence against him on the other, constitute the 
elements from which the legal conclusion of his 
guilt or innocence is to be drawn. 

That this legal presumption of innocence is to be 
regarded by the jury in every case as matter of 
evidence to the benefit of which the party charged 
with crime is entitled. 

That the presumption of innocence is evidence in 
favor of the accused which must be borne in mind 
by the jury and considered by them with all of 
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the other evidence in the case in arriving at their 
verdict. 

That rhe jury is bound to find according to the 
presumption of innocence unless after considering 
all of the evidence in the case together with that 
presumption, they are satisfied beyond a reasonable 
doubt that the defendant is guilty as charged. 

In charging that the presumption of innocence 
is merely [125] a status created by law at the 
commencement of the trial. 

That in failing to charge the jury that to over- 
turn the presumption of innocence, there must be 
evidence of guilt carrying home a degree of con- 
viction short only of absolute certainty. 

In stating that a statement said to have been 
made by the defendant’s wife in his absence, con- 
cerning the necessity of a search-warrant authoriz- 
ing the searching of the premises described in the 
information herein, was an admission of guilty 
knowledge, from which the jury might infer that 
the defendant knew of, participated in, and was a 
party to the crime charged in said count of said in- 
formation. 

In stating that the evidence was such as to re- 
quire the inference that the defendant was a part- 
ner with Joe O’Donnell in connection with the mat- 
ters charged in said count of said information. 

In stating that the evidence justified the infer- 
ence that the defendant was a partner with Joe 
O’Donnell in connection with the matters charged 
in said count of said information. 
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That in stating that the jury had a perfect right 
to infer from the evidence that the defendant and 
Joe O’Donnell were partners in connection with the 
matters charged in said count of said information. 

In stating that the defendant testified that he 
did not know anything about the search of the 
premises described in the information until he was 
told about it by the officers at the time they ar- 
rested him. 

In arguing that because thereof the jury should 
view the testimony of the defendant with suspicion. 

In using the word ‘‘bamboozled’’ in connection 
with its comment concerning the testimony given 
by the witnesses for the defendant for the reason 
that the way in which the word was used and the 
connection in which it was brought out, were such 
as reasonably [126] to lead the jury to believe 
that in the opinion of the Court, the witnesses for 
the defendant were trying to deceive and impose 
upon the jury and to practice trickery and decep- 
tion and had been guilty of perjury, and to cause 
the jury in arriving at their verdict in the case, 
to act upon the theory that defendant’s witnesses 
were trying to deceive and impose upon the jury 
and to practice trickery and deception and had been 
guilty of perjury and were not worthy of any credit 
whatsoever. 

In using the word ‘‘hoodwinked’’ in connection 
with its comment concerning the testimony given 
by the witnesses for the defendant for the reason 
that the way in which the word was used and the 
connection in which it was brought out, were such 
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as reasonably to lead the jury to believe that in the 
opinion of the Court, the witnesses for the defend- 
ant were trying to deceive the jury as if by blinding, 
to blindfold the jury and to cover and conceal the 
true facts from the jury and had been guilty of per- 
jury, and to cause the jury in arriving at their 
verdict in the case, to act upon the theory that de- 
fendant’s witnesses were trying to deceive the jury 
as if by blinding, to blindfold the jury and to cover 
and conceal the true facts from the jury.and had 
been guilty of perjury, and were not worthy of any 
credit whatsoever. : 

In using the word ‘‘gulled’”’ in connection with its 
comment concerning the testimony given by the wit- 
nesses for the defendant for the reason that the 
way in which the word was used and the connection 
in which it was brought out, were such as rea- 
sonably to lead the jury to believe that in the 
opinion of the court, the witnesses for the defend- 
ant were endeavoring to treat the members of the 
jury as simple, credulous persons, easily tricked, 
and to make them the victims of trickery and de- 
ceit practiced by defendant’s witnesses upon them, 
and to cause the jury in arriving at their verdict 
in the case, to act upon the theory that defendant’s 
witnesses were endeavoring to treat the members 
of the jury as simple, credulous [127] persons, 
easily tricked, and to make them the victims of 
trickery and deceit practiced by defendant’s wit- 
nesses upon them, and were not worthy of any 
credit whatsoever. 
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In failing to state definitely the elements essen- 
tial to the commission of the crime charged to have 
been committed in the third count of the informa- 
tion. 

In failing to state that each of these elements 
must be proved to the satisfaction of the jury be- 
yond a reasonable doubt before the defendant could 
be legally convicted of the crime charged in the 
third count of the information. 

In failing to state to the jury what the Govern- 
ment was required to prove beyond a reasonable 
doubt before a verdict finding the defendant guilty 
on the charge contained in the third count of the 
information would be justified. 

In charging generally on all of the counts con- 
tained in the information herein and definitely on 
none. 

In submitting the charge contained in the third 
count of the information and the charge contained 
in the fifth count of the information for the rea- 
son that as a result thereof defendant was twice put 
in jeopardy for the same offense. 

In failing to instruct the jury; 

That circumstantial evidence should be acted 
upon with caution. 

That before a conviction can properly be had 
on circumstantial evidence, all the essential facts 
must be consistent with the hypothesis of guilt as 
that to be compared with all the facts proved. 

That the facts must exclude every other theory 
but that of guilt and that the facts must establish 
such a certainty of guilt of the accused as to con- 


144 Anthony Carney vs. 


vince the judgment beyond a reasonable doubt 
that the accused is the one who committed the Nite 
fense. 

In failing to instruct the jury that where a convic- 
tion is sought solely upon circumstantial evidence, 
the criminatory circumstances proved must be con- 
sistent with each other and point [128] so clearly 
to the guilt of the accused as to be inconsistent with 
any other rational hypothesis. 

In commenting as it did concerning the weight 
and effect to be given to the testimony of the de- 
fendant himself. 

9. ‘That the evidence is insufficient to justify 
the verdict of guilty on said count of said informa- 
tion for this: | 

That there is nothing in the evidence showing 
or tending to show to whom the liquor said to have 
been found in the premises described in the in- 
formation herein, belonged. 

That there is nothing in the evidence tending to 
show that the lquor mentioned in said count of 
said information belonged to the defendant. 

That there is nothing in the evidence tending to 
show, how, when or by whom the lhquor mentioned in 
said count of said information was put in the place 
where it is stated to have been found. 

That there is nothing in the evidence tending to 
show that the defendant in this case was ever the 
owner of, in possession of, or in control of said 
liquor, or that he had any knowledge concerning 
its existence, or the place where it was kept. 
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That there is nothing in the evidence tending to 
show that if the liquor mentioned in said count of 
said information belonged to the defendant, he was 
not legally permitted to possess the same. 

That unless it be conceded that the testimony 
given on the part of the defendant to the effect that 
the room in which the liquor mentioned in said 
count of said information was found, is true, and 
that the room in which said liquor is stated to have 
been found, had been rented to a person other than 
the defendant, there is nothing in the evidence 
tending to show that said liquor was not kept in 
defendant’s private dwelling for the personal ¢on- 
sumption of the defendant and his family residing 
in such dwelling and to his bona fide guests when 
entertained by him therein. 

That if it be conceded that the testimony given 
on the [129] part of the defendant to the effect 
that the room in which the liquor mentioned in 
said count of said information was found is true, 
and that the room in which said liquor is stated to 
have been found, had been rented to a person other 
than the defendant, there is nothing in the evidence 
tending to show that the defendant had any knowl- 
edge of, title to, or control over such liquor. 

That there is nothing in the evidence tending to 
show that the liquor mentioned in the third count of 
said information and stated to have been intended 
for use in violation of Title II of the National 
Prohibition Act was kept in the premises mentioned 
in said information or sale, barter or any other 


commercial purpose. 
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That there is nothing in the evidence tending to 
show that any intoxicating liquor had ever been sold, 
bartered or used for any commercial purpose in or 
on the premises described in the information herein 
or by the defendant at any time or place. 

JO, 

That the verdict of guilty on the fourth count 
contained in the information on file herein on May 
15, 1923, be set aside and a new trial on said count 
of the information allowed on the grounds and for 
the reasons following: 

1. That the charge contained in said count of 
said information does not state facts sufficient to 
constitute a public offense. 

2. That the facts stated in said count of said 
information are not sufficient to show a violation of 
any criminal law of the United States of America. 

3. That because the charge contained in said 
count of said information does not state facts 
sufficient to constitute a public offense, the above- 
entitled court was and is without jurisdiction to 
try the defendant on the charge contained in said 
count of said information. 

4. That because the facts stated in said count of 
said information are not sufficient to show a viola- 
tion of any criminal law [130] of the United 
States of America, the above-entitled court was and 
is without jurisdiction to try the defendant on the 
charge contained in said count of said information. 

7. Errors in law occurring at the trial as fol- 
lows: 
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The Court erred in overruling defendant’s ob- 
jections to the testimony given by the witness 
Charles Rodda relating to conversations had by him 
with the defendant’s wife in the absence of the de- 
fendant. 

The Court erred in overruling defendant’s ob- 
jections to the testimony given by the witness Fair- 
child relating to conversations had by him with the 
defendant’s wife in the absence of the defendant. 

The Court erred in admitting the testimony of 
the witness Rodda concerning statements to have 
been made by the defendant’s wife concerning the 
necessity for and want of a search-warrant as the 
basis for searching the premises mentioned and 
described in the information herein. 

The Court erred in denying defendant’s motion 
for a directed verdict made at the conclusion of the 
Government’s case. 

The Court erred in making the comment it did 
make in overruling defendant’s motion for a 
_ directed verdict made at the conclusion of the 
Government’s case. 

The Court erred in submitting the charge con- 
tained in said count of said information to the 
jury. 

8. While charging the jury, the Court erred as 
follows: 

In its definition of a reasonable doubt. 

In its statement of the law relating to the pre- 
sumption of innocence. 

In failing to tell the jury that the presumption 
of innocence is an instrument of proof created by 
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law in favor of one accused of crime whereby his 
innocence is established until sufficient evidence is 
introduced to overcome the proof which the law has 
thus created. 

That this presumption on the one hand, sup- 
plemented by any [131] other evidence he may 
adduce, and the evidence against him on the other, 
constitute the elements from which the legal con- 
clusion of his guilt or innocence is to be drawn. 

That this legal presumption of innocence is to be 
regarded by the jury in every case as matter of 
evidence to the benefit of which the party charged 
with crime is entitled. 

That the presumption of innocence is evidence in 
favor of the accused which must be borne in mind 
by the jury and considered by them with all of 
the other evidence in the case in arriving at their 
verdict. 

That the jury is bound to find according to the 
presumption of innocence unless after considering 
all of the evidence in the case together with that 
presumption, they are satisfied beyond a reasonable 
doubt that the defendant is guilty as charged. 

In charging that the presumption of innocence 1s 
merely a status created by law at the commencement 
of the trial. 

That in failing to charge the jury that to overturn 
the presumption of innocence, there must be evi- 
dence of guilt carrying home a degree of conviction 
short only of absolute certainty. 

In stating that a statement said to have been 
made by the defendant’s wife in his absence, con- 
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cerning the necessity of a search-warrant authoriz- 
ing the searching of the premises described in the 
information herein, was an admission of guilty 
knowledge, from which the Jury might infer that 
the defendant knew of, participated in, and was a 
party to the erime charged in said count of said 
information. 

In stating that the evidence was such as to require 
the inference that the defendant was a partner 
with Joe O’Donnell in connection with the matters 
charged in said count of said information. 

In stating that the evidence justified the inference 
that the defendant was a partner with Joe 
O’Donnell in connection with the matters charged 
in said count of said information. [132] 

That in stating that the jury had a perfect right 
to infer from the evidence that the defendant and 
Joe O’Donnell were partners in connection with the 
matters charged in said count of said information. 

In stating that the defendant testified that he did 
not know anything about the search of the premises 
described in the information until he was told 
about it by the officers at the time they arrested 
him, 

In arguing that because thereof the jury should 
view the testimony of the defendant with sus- 
picion. 

In using the word ‘‘bamboozled’’ in connection 
with its comment concerning the testimony given by 
the witnesses for the defendant for the reason 
that the way in which the word was used and the 
connection in which it was brought out, were such 
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as reasonably to lead the jury to believe that in the 
opinion of the Court, the witnesses for the de- 
fendant were trying to deceive and impose upon the 
jury and to practice trickery and deception and had 
been guilty of perjury, and to cause the jury in ar- 
riving at their verdict in the case, to act upon the 
theory that defendant’s witnesses were trying to 
deceive and impose upon the jury and to practice 
trickery and deception and had been guilty of 
perjury and were not worthy of any credit what- 
soever. 

In using the word ‘‘hoodwinked’’ in connection 
with its comment concerning the testimony given by 
the witnesses for the defendant for the reason that 
the way in which the word was used and the con- 
nection in which it was brought out, were such as 
reasonably to lead the jury to believe that in the 
opinion of the Court, the witnesses for the de- 
fendant were trying to deceive the Jury as if by 
blinding, to blindfold the jury and to cover and 
conceal the true facts from the jury and had been 
guilty of perjury, and to cause the jury in arriving 
at their verdict in the case, to act upon the theory 
that defendant’s witnesses were trying to deceive 
the jury as if by blinding, to blindfold the jury and 
to cover and conceal the true facts from the jury and 
had been guilty of perjury, and were not worthy 
of any [133] credit whatsoever. 

Tn using the word ‘‘gulled’’ in connection with its 
comment concerning the testimony given by the wit- 
nesses for the defendant for the reason that the way 
in which the word was used and the connection in 
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which it was brought out, were such as reasonably 
to lead the jury to believe that in the opinion of 
the Court, the witnesses for the defendant were 
endeavoring to treat the members of the jury as 
simple, credulous persons, easily tricked, and to 
make them the victims of trickery and deceit 
practiced by defendant’s witnesses upon them, and 
to cause the jury in arriving at their verdict in 
the case, to act upon the theory that defendant’s 
witnesses were endeavoring to treat the members of 
the jury as simple, credulous persons, easily tricked, 
and to make them the victims of trickery and deceit 
practiced by defendant’s witnesses upon them, and 
were not worthy of any credit whatsoever. 

In failing to state definitely the elements essential 
to the commission of the crime charged to have been 
committed in the fourth count of the information. 

In failing to state that each of these elements 
must be proved to the satisfaction of the jury be- 
yond a reasonable doubt before the defendant could 
be legally convicted of the crime charged in the 
fourth count of the information. 

In failing to state to the jury what the Govern- 
ment was required to prove beyond a reasonable 
doubt before a verdict finding the defendant guilty 
on the charge contained in the fourth count of the 
information would be justified. 

In charging generally on all of the counts con- 
tained in the information herein and definitely on 
none. 

In failing to instruct the jury: 
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That circumstantial evidence should be acted upon 
with caution. 

That before a conviction can properly be had on 
circumstantial evidence, all the essential facts must 
be consistent with the hypothesis [134] of guilt 
as that is to be compared with all the facts proved. 

That the facts must exclude every other theory but 
that of guilt and that the facts must establish such 
a certainty of guilt of the accused as to convince 
the judgment beyond a reasonable doubt that the ac- 
cused is the one who committed the offense. 

In failing to instruct the jury that where a con- 
viction is sought solely upon circumstantial evi- 
dence, the criminatory circumstances proved must 
be consistent with each other and point so clearly 
to the guilt of the accused as to be inconsistent with 
any other rational hypothesis. 

In commenting as it did concerning the weight 
and effect to be given to the testimony of the defend- 
ant himself. 

9. That the evidence is insufficient to justifv the 
verdict of guilty on said count of said information 
for this: 

That there is nothing in the evidence showing or 
tending to show to whom the property, stated in said 
count of the information, to be designed for the 
manufacture of intoxicating liquor intended for use 
in violation of Title II of the National Prohibition 
Act, belonged. 

That there is nothing in the evidence tending to 
show that the property mentioned in said count of 
said information belonged to the defendant. 


; 
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That there is nothing in the evidence tending to 
show how, when or by whom the property mentioned 
in said count of said information was put in the 
place where it is stated to have been found. 

That there is nothing in the evidence tending to 
show that the defendant in this case was ever the 
owner of, in possession of, or in control of said 
property, or that he had any knowledge concerning 
its existence, or the place where it was kept. 

That it appears from the testimony that the room 
in which said property is stated to have been found 
had been rented to a person other than the defend- 
ant and there is nothing in the evidence tending to 
show that the defendant had any knowledge of, title 
to, or control [135] over such property. 

That there is nothing in the evidence tending to 
show that said property had been used for the man- 
ufacture of any intoxicating liquor. 

That there is nothing in the evidence tending to 
show that said property was ever used on the prem- 
ises described in the information herein for the pur- 
pose of manufacturing any intoxicating liquor for 
sale, barter or any other purpose or otherwise or at 
all. . 

That there is nothing in the evidence tending to 
show that any intoxicating liquor had ever been sold, 
bartered or used for any commercial purpose in or 
on the premises described in the information herein 
or by the defendant at any time or place. 

II. 

That the verdict of guilty on the fifth count con- 

tained in the information on file herein on May 15, 
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1923, be set aside and a new trial on said count of 
the Information allowed on the grounds and for the 
reasons following: 

1. That in so far as said count charges the main- 
tenance of a common nuisance, that is to say, a place 
and building where intoxicating liquor was kept in 
violation of Title II of the National Prohibition 
Act is concerned, the charge contained in said count 
of said information does not state facts sufficient 
to constitute a public offense. 

2. That in so far as said count charges the main- 
tenance of a common nuisance, that is to say, a 
place and building where intoxicating lquor was 
kept in violation of Title II of the National Prohi- 
bition Act is concerned, the facts stated in said count 
of said information are not sufficient to show a vio- 
lation of any criminal law of the United States of 
America. 

3. That in so far as said count charges the main- 
tenance of a common nuisance, that is to say, a place 
and building where intoxicating liquor was kept in 
violation of Title II of the National Prohibition Act 
is concerned, the fifth count of said information 
[136] does not include any defensive negative aver- 
ments or supply the want thereof by stating ‘‘that 
the act complained of was then and there prohibited 
and unlawful’? as required by Section 32 of the 
National Prohibition Act. 

4. That because in so far as said count charges 
the maintenance of a common nuisance, that is to 
say, a place and building where intoxicating liquor 
was kept in violation of Title II of the National 


The United States of America. 155 


Prohibition Act, the same does not include any de- 
fensive negative averments or supply the want 
thereof by stating ‘‘that the act complained of was 
then and there prohibited and unlawful’ as required 
by Section 82 of the National Prohibition Act, the 
above-entitled court was and is without jurisdiction 
to try the defendant on the charge contained in said 
count of said information, that he maintained a nui- 
sance, that is to say, a place and building where 
intoxicating liquor was kept in violation of Title II 
of the National Prohibition Act, 

o. That in so far as said count charges the 
maintenance of a common nuisance, that is to say, 
a place and building where intoxicating liquor was 
manufactured in violation of Title IJ of the National 
Prohibition Act is concerned, by their verdict of 
not guilty on the first and second counts contained 
in said information, the jury found the issue framed 
by defendant’s plea of not guilty to the charge last 
mentioned in favor of the defendant, and the Gov- 
ernment is now foreclosed from contending that 
the defendant was guilty of maintaining a common 
nuisance, that is to say, a place and building where 
intoxicating liquor was manufactured in violation 
of Title IT of the National Prohibition Act. 

6. Errors in law occurring at the trial as fol- 
lows: 

The Court erred in overruling defendant’s objec- 
tion to the testimony given by the witness Rodda 
relating to conversations had by him with the de- 
fendant’s wife in the absence of the defendant. 
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The Court erred in overruling defendant’s objec- 
tions to the [137] testimony given by the witness 
Fairchild relating to conversations had by him with 
defendant’s wife in the absence of the defendant. 

The Court erred in admitting the testimony of the 
witness Rodda concerning statements having been 
made by the defendant’s wife concerning the neces- 
sity for and want of a search-warrant as the basis 
for searching the premises mentioned and described 
in the information herein. 

The Court erred in denying defendant’s motion 
for a directed verdict made at the conclusion of the 
Government’s case. 

The Court erred in making the comment that it 
did make in overruling defendant’s motion for a 
directed verdict made at the conclusion of the Gov- 
ernment’s case. 

The Court erred in submitting either of the 
charges contained in said count of said information 
to the jury. 

7. While charging the jury, the Court erred as 
follows: 

In its definition of a reasonable doubt. 

In its statement of the law relating to the pre- 
sumption of innocence. 

In failing to tell the jury that the presumption 
of innocence is an instrument of proof created by 
law in favor of one accused of crime whereby his 
innocence is established until sufficient evidence is 
introduced to overcome the proof which the law has 
thus created, 

That this presumption on the one hand, supple- 
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mented by any other evidence he may adduce, and 
the evidence against him on the other, constitute 
the elements from which the legal conclusion of ts 
ouilt or innocence is to be drawn. 

That this legal presumption of innocence is to be 
regarded by the jury in every case as matter of evi- 
dence to the benefit of which the party charged with 
erime is entitled. [138] 

That the presumption of innocence is evidence 
in favor of the accused which must be borne in 
mind by the jury and considered by them with all 
of the other evidence in the case in arriving at 
their verdict. 

That the jury is bound to find according 
to the presumption of innocence unless after con- 
sidering all of the evidence in the case together 
with that presumption, they are satisfied beyond a 
reasonable doubt that the defendant is guilty as 
charged. 

In charging that.+7e presumption of mnocence 
is merely a status created by law at the com- 
mencement of the trial. 

That in failing to charge the jury that to over- 
turn the presumption of innocence, there must 
be evidence of guilt carrying home a degree of con- 
viction short only of absolute certainty. 

In stating that a statement said to have been 
made by the defendant’s wife in his absence, con- 
cerning the necessity of a search-warrant author- 
izing the searching of the premises described in 
the information herein, was an admission of guilty 
knowledge, from which the jury might infer that. 
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the defendant knew of, participated in, and was 
a party to the crime charged in said count of said 
information. 

In stating that the evidence was such as to 
require the inference that the defendant was a 
partner with Joe O’Donnell in connection with 
the matters charged in said count of said infor- 
mation. 

In stating that the evidence justified the infer- 
ence that the defendant was a partner with Joe 
O’Donnell in connection with the matters charged 
in said count of said information. 

That in stating that the jury had a perfect 
right to infer from the evidence that the defend- 
ant and Joe O’Donnell were partners in connec- 
tion with the matters charged in said count of 
said information. 

In stating that the defendant testified that he 
did not know anything about the search of the 
premises described in the [139] information un- 
til he was told about it by the officers at the time 
they arrested him. 

In arguing that because thereof the jury should 
view the testimony of the defendant with sus- 
picion. 

In using the word ‘‘bamboozled’’ in connection 
with its comment concerning the testimony given 
by the witnesses for the defendant for the reason 
that the way in which the word was used and 
the connection in which it was brought out, were 
such as reasonably to lead the jury to believe that 
in the opinion of the Court, the witnesses for the 
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defendant were trying to deceive and impose upon 
the jury and to practice trickery and deception 
and had been guilty of perjury, and to cause the 
jury in arriving at their verdict in the case, to act 
upon the theory that defendant’s witnesses were 
trying to deceive and impose upon the jury to 
practice trickery and deception and had been 
guilty of perjury and were not worthy of any 
eredit whatsoever. 

In using the word “‘hoodwinked’’ in connection 
with its comment concerning the testimony given 
by the witnesses for the defendant for the reason 
that the way in which the word was used and the 
connection in which it was brought out, were such 
as reasonably to lead the jury to believe that in 
the opinion of the Court, the witnesses for the 
defendant were trying to deceive the jury as if by 
blinding, to blindfold the jury and to cover and 
conceal the true facts from the Jury and had been 
guilty of perjury, and to cause the jury in arriv- 
ing at their verdict in the case, to act upon the 
theory that defendant’s witnesses were trying 
to deceive the jury as if by blinding, to blindfold 
the jury and to cover and conceal the true facts 
from the jury and had been guilty of perjury, and 
were not worthy of any credit whatsoever. 

In using the word ‘‘gulled’’ in connection with 
its comment concerning the testimony given by 
the witnesses for the defendant for the reason that 
the way in which the word was used and the con- 
nection [140] in which it was brought out, were 
such as reasonably to lead the jury to believe that 
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in the opinion of the Court, the witnesses for the 
defendant were endeavoring to treat the members 
of the jury as simple, credulous persons, easily 
tricked, and to make them the victims of trickery 
and deceit practiced by defendant’s witnesses upon 
them, and to cause the jury im arriving at their 
verdict in the case, to act upon the theory that 
defendant’s witnesses were endeavoring to treat 
the members of the jury as simple, credulous per- 
sons, easily tricked, and to make them the victims 
of trickery and deceit practiced by defendant’s 
witnesses upon them, and were not worthy of any 
eredit whatsoever. 

In failing to state definitely the elements es- 
sential to the commission of the crime of maintain- 
ing a common nuisance, that is to say, a place 
and building where intoxicating liquor was kept 
in violation of Title IT of the National Prohibition 
AC. 

In failing to state that each of these elements 
must be proved to the satisfaction of the jury be- 
yond a reasonable doubt, before the defendant 
could be legally convicted of maintaining a common 
nuisance, that is to say, a place and building where 
intoxicating lquor was kept in violation of Title 
It of the National Prohibition Act. 

In failing to state definitely the element es- 
sential to the commission of the crime of maintain- 
ing a common nuisance, that is to say, a place 
and building where intoxicating liquor was manu- 
factured in violation of Title II of the National 
Prohibition Act. 
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In failing to state that each of these elements 
must be proved to the satisfaction of the jury be- 
yond a reasonable doubt before the defendant could 
be legally convicted of maintaining a common 
nuisance, that is to say, a place and building where 
intoxicating liquor was manufactured in violation 
of Title IT of the National Prohibition Act. [141] 

In failing to state to the jury what the Govern- 
ment was required to prove beyond a reasonable 
doubt, before a verdict finding the defendant guilty 
of maintaining a common nuisance, that is to say, 
a place and building where intoxicating liquor 
was kept in violation of Title II of the National 
Prohibition Act would be justified. 

In failing to state to the jury what the Govern- 
ment was required to prove beyond a reasonable 
doubt, before a verdict finding the defendant guilty 
of maintaining a common nuisanée, that is to say, 
a place and building where intoxicating liquor 
was manufactured in violation of Title II of the 
National Prohibition Act would be justified. 

In charging generally on all the charges con- 
tained in the information herein and definitely on 
none. 

In submitting the charge that defendant was 
guilty of maintaining a common nuisance, that is 
to say, a place and building where intoxicating 
liquor was manufactured in violation of Title II 
of the National Prohibition Act, and the charges 
contained in the first and second counts of said 
information to the jury, for the reason that as a 
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result thereof, defendant was twice put in jeopardy 
for the same offense. 

In failing to instruct the jury: 

That circumstantial evidence should be acted 
upon with caution. 

That before a conviction can properly be had on 
circumstantial evidence, all the essential facts must 
be consistent with the hypothesis of guilt as that 
is to be compared with all the facts proved. 

That the facts must exclude every other theory 
but that of guilt and that the facts must establish 
such a certainty of guilt of the accused as to con- 
vince the judgment beyond a reasonable doubt that 
the accused is the one who committed the offense. 

In failing to instruct the jury that where a con- 
viction is sought solely upon circumstantial evi- 
dence, the criminatory circumstances [142] proved 
must be consistent with each other and point so 
clearly to the guilt of the accused as to be inconsis- 
tent with any other rational hypothesis. 

In commenting as it did concerning the weight 
and effect to be given to the testimony of the de- 
fendant himself. 

8. That the evidence is insufficient to justify 
a verdict of guilty on the charge that defendant 
maintained a common nuisance, that is to say, a 
place and building where intoxicating liquor was 
kept in violation of Title II of the National Pro- 
hibition Act for this: 

That there is nothing in the evidence showing 
or tending to show to whom the liquor said to 
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have been found in the premises described in the 
information herein, belonged. 

That there is nothing: in the evidence tending 
to show that the liquor mentioned in said count 
of said information belonged to the defendant. 

That there is nothing in the evidence tending 
to show how, when, or by whom the liquor men- 
tioned in said count of said information was put 
in the place where it is stated to have been found. 

That there is nothing in the evidence tending to 
show that the defendant in this case was ever the 
owner of, in possession of, or in control of said 
liquor, or that he had any knowledge concerning its 
existence, or the place where it was kept. 

That there is nothing in the evidence tending to 
show that if the hquor mentioned in said count 
of said information belonged to the defendant, he 
was not legally permitted to possess the same. 

That unless it be conceded that the testimony 
given on the part of the defendant to the effect 
that the room in which the liquor mentioned in 
said count of said information was found, is true, 
and that the room in which said liquor is stated 
to have been found, had been rented to a person 
other than the defendant, there [143] is nothing 
in the evidence tending to show that said liquor 
was not kept in defendant’s private dwelling for 
the personal consumption of the defendant and his 
family residing in such dwelling and to his bona 
fide guests when entertained by him therein. 

That if it be conceded that the testimony given 
on the part of the defendant to the effect that 
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the room in which the lquor mentioned in said 
count of said information was found is true, and 
that the room in which said liquor is stated to 
have been found, had been rented to a person other 
than the defendant, there is nothing in the evi- 
dence tending to show that the defendant had 
any knowledge of, title to, or control over such 
liquor. 

That there is nothing in the evidence tending to 
show that the liquor mentioned in the fifth count 
of said information and stated to have been in- 
tended for use in violation of Title IT of the Na- 
tional Prohibition Act was kept in the premises 
mentioned in said information for sale, barter, or 
any other commercial purpose. 

That there is nothing in the evidence tending to 
show that any intoxicating liquor had ever been 
sold, bartered or used for any commercial pur- 
pose in or on the premises described in the in- 
formation herein or by the defendant at any time 
or place. 

9. That the evidence is insufficient to justify a 
verdict of guilty on the charge that defendant 
maintained a common nuisance, that is to say, a 
place and building where intoxicating liquor was 
manufactured in violation of Title II of the Na- 
tional Prohibition Act for this: 

That by their verdict of not guilty on the first 
and second counts contained in the information 
herein, the jury found that no liquor had been 
manufactured at or within the premises mentioned 
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and described in the fifth count of said informa- 
tion. 

That there is nothing in the evidence tending 
to show that any intoxicating liquor was ever 
manufactured at or within the premises mentioned 
and described in said count of said information. 
[144] That there is nothing in the evidence. tend- 
ing to show to whom any property contained in 
the premises mentioned in said count of said in- 
formation which could have been used for manu- 
facturing intoxicating liquor in violation of Title 
IT of the National Prohibition Act belonged. 

That there is nothing in the evidence tending to 
show that any property of any kind stated to have 
been used in said premises for the purpose of 
manufacturing intoxicating liquor in violation of 
Title II of the National Prohibition Act belonged 
to the defendant. 

That there is nothing in the evidence tending 
to show how, when or by whom any property 
stated to have been found in the premises described 
in said count of said information which could have 
been used for the manufacture of intoxicating 
liquor in violation of Title II of the National Pro- 
hibition Act was put in the place where it is 
‘stated to have been found. 

That there is nothing in the evidence tending 
to show that the defendant in this case was the 
owner of, in possession of, or in control of any 
property stated to have been found in the pre- 
mises described in said count of said information, 
which could have been used for manufacturing in- 


166 Anthony Carney vs. 


toxicating liquor in violation of Title IT of the 
National Prohibition Act, or that he had any knowl- 
edge concerning its existence or the place where 
it was kept or the purpose for which it could be 
used. 

That if the evidence proved that the defendant 
had knowledge or reason to believe that his room, 
house or building was occupied or used for keep- 
ing liquor contrary to any provision of Title II 
of the National Prohibition Act, and suffered the 
same to be so occupied or used, such evidence is 
insufficient to justify the conviction of the defend- 
ant on the charge of maintaining a common nuis- 
ance, that is to say, a place and building where 
intoxicating liquor was kept in violation of Title 
II of the National Prohibition Act, as charged in 
the fifth count of the information herein. [145] 

That if the evidence proved that the defendant 
had knowledge or reason to believe that his room, 
house or building was occupied or used for keeping 
liquor contrary to any provision of Title II of the 
National Prohibition Act, and suffered the same to 
be so occupied or used, such proof would not justi- 
fy the infliction of any penalty upon or punish- 
ment of the defendant other than that the room, 
house or building so occupied or used should be 
subject to a lien for and might be sold to pay all 
fines and costs assessed against the person guilty 
of maintaining a common nuisance in said room, 
house or building for such violation, and that any 
such lien might be enforced by any court having 
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jurisdiction as provided in the concluding sentence 
of Section 21 of the National Prohibition Act. 

That if the evidence proved that the defendant 
had knowledge or reason to believe that his room, 
house or building was occupied or used for the 
manufacture of liquor contrary to any provision of 
Title II of the National Prohibition Act, and 
suffered the same to be occupied or used, such 
evidence is insufficient to justify the conviction of 
the defendant on the charge of maintaining a 
common nuisance, that is to say, a place and 
building jwhere intoxicating liquor was manu- 
factured in violation of Title IT of the National 
Prohibition Act, as charged in the fifth count of 
the information herein. 

That if the evidence proved that the defendant 
had knowledge or reason to believe that his room, 
house or building was occupied or used for the 
manufacture of liquor contrary to any provisoin 
of Title Il of the National Prohibition Act, and 
suffered the same to be so occupied or used, such 
proof would not justify the infliction of any penalty 
upon or punishment of the defendant other than 
that the room, house or building so occupied or 
used should be subject to a lien for and might be 
sold to pay all fines and costs assessed against the 
person guilty of maintaining a common nuisance 
in said room, house or building for such violation, 
and that any such len might be enforced by any 
court having jurisdiction as provided in the [146] 
concluding sentence of Section 21 of the National 
Prohibition Act. 
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10. That it appears from the uncontradicted 
testimony of the government’s witnesses, Rodda 
and Fairchild, that the affidavit made by them 
and presented to the court by the United States 
Attorney, at the time he requested leave to file 
the information in the above-entitled court and 
cause, which affidavit 1s the sole basis on which 
the discretion of the Court to grant the request 
of the United States Attorney for leave to file 
said information is based, was false and not accord- 
ing to the fact in many material respects, as a 
result of which: 

The United States Attorney was mislead; 

The Court was asked to and did exercise its dis- 
cretion in authorizing the filing of said informa- 
tion upon an entirely erroneous conception of the 
facts; and 

The defendant was required to plead to and 
stand trial on an information improperly filed and 
without proper basis in law. 

And upon the true facts appearing, the Court 
should have annulled its order granting leave to 
file the information on file in the above-entitled 
court and cause and dismissed the action. 

11. That the statements contained in said affi- 
davit and not shown by the testimony of the Gov- 
ernment’s witnesses, Rodda and Fairchild, to have 
been false, were not sufficient to justify the United 
States Attorney in requesting leave to file said 
information or to authorize the court in the ex- 
ercise of its discretion, to have granted such re- 
quest, as a result of which: 


ae 
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The United States Attorney was mislead; 

The Court was asked to and did exercise its 
discretion in authorizing the filing of said informa- 
tion upon an entirely erroneous conception of the 
facts; and 

The defendant was required to plead to and stand 
trial on an information improperly filed and with- 
out proper basis in law. 

Each of these motions is based and will be pres- 
ented on [147] the records, files and minute en- 
tries in the above-entitled court and cause, the 
minutes of the court therein, and a bill of excep- 
tions to be hereafter prepared, served, settled and 
filed. 

WHEELER & BALDWIN, 
Attorneys for Defendant. 

Service of the above and foregoing motion for 
new trial acknowledged and copy thereof received 
at Butte, Montana, May 17, 1923. 

JOHN L. SLATTERY, 
United States Attorney for the District of Mon- 
tana. 

HMiled May 17, 1923. 

That thereafter and on the day last mentioned, 
said motion for new trial was by order of the court, 
duly made and entered of record, set for hearing 
on May 21, 1923, at 9:30 o’clock in the morning. 

That on May 21, 1923, at 9:30 o’clock in the 
morning said motion for new trial came duly and 
regularly on for hearing in open court, the de- 
fendant appearing by J. H. Baldwin, one of his 
attorneys, and the District Attorney being pres- 
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ent and appearing for the United States. There- 
upon the Court stated that it did not care to hear 
oral arguments and permitted the defendant to 
file a written brief and said motion was thereupon 
submitted to the Court and taken under advise- 
ment. 

That on May 22, 1923, herein the Court order 
that the defendant’s motion for new trial hereto- 
fore submitted be and the same was thereupon 
denied, whereupon counsel for defendant asked for 
’ and was granted an exception to the ruling of the 
Court denying defendant’s said motion for new 
trial. 


That by orders thereafter duly made, signed, filed. 


and entered of record in the above-entitled court 
and cause, the defendant herein was granted to 
and including June 25, 1923, in which to prepare 
and serve his proposed bill of exceptions on the 
proceedings had on the trial of the above-entitled 
cause and his proposed bill [148] of exceptions 
on the order and ruling of the Court denying his 
motion for new trial herein. 

And now, within the time allowed by said orders, 
the defendant serves the above and foregoing as 
his proposed bill of exceptions on the proceedings 
had on the trial of the above-entitled cause and on 
the order and ruling of the court denying his mo- 
tion for new trial, and asks that after due proceed- 
ings had, the same be. settled, approved, allowed, 
signed, ordered filed, filed, and entered of record 
in the above-entitled court and cause as his bill 
of exceptions on the proceedings had on the trial 
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of the above-entitled cause and the order and rul- 
ing of the Court denying his motion for new trial 
therein. 
WHEELER & BALDWIN, 
Attorneys for Defendant. 
Service of the above and foregoing Proposed Bill 
of Exceptions acknowledged and copy thereof re- 
ceived at Great Falls, Montana, June 18, 1923. 
JOHN L. SLATTERY, 
United States Attorney for the District of Mon- 
tana. 
Settled and allowed as true and complete, this 
iva, 1928, 
BOURQUIN, 
J. 
Filed July 6, 1923. C. R. Garlow, Clerk. [149] 


And thereafter on June 20, 1923, an order enlarg- 
ing the time within which to file the record and 
docket the case with the Clerk of the United States 
Circuit Court of Appeals was entered herein, which 
order is of record as follows, to wit: 


In the District Court of the United States for the 
District of Montana. 


No. 921. 
THE UNITED STATES OF AMERICA, 
Plaintiff, 
vs. 


ANTHONY CARNEY, 
Defendant. 


Gos 
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Order Extending Time to and Including August 
30, 1923, to File Record and Docket Cause. 

On motion of the defendant and plaintiff in 
error in the above-entitled cause and for good 
cause shown; 

IT IS ORDERED AND THIS DOES ORDER 
that the time to file the record thereof and docket 
the case with the Clerk of the United States Court 
of Appeals at San Francisco, California, be and 
the same is hereby enlarged and said defendant and 
plaintiff in error is hereby granted to and includ- 
ing Aug. 30, 1928, to file the record thereof and 
docket the case with the Clerk of said Circuit Court 
of Appeals at San Francisco, California. 

Done at Great Falls, Montana, June 20, 1923. 

BOURQUIN, 
Judge. 


—————— ad 


And thereafter on May 28, 1923, bond of the 
defendant was filed herein, which bond is entered 
of record as follows, to wit: [150] 

In the District Court of the United States for the 
District of Montana. 


No. 921. 


THE UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 


ANTHONY CARNEY, 
Defendant. 
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Bond on Appeal. 

KNOW ALL MEN BY THESE PRESENTS 
that we, Anthony Carney, as principal and Thomas 
Healy and Delia Gannon as sureties, all of Butte, 
Montana, are held and firmly bound unto the United 
States of America, in the full and just sum of One 
Thousand Dollars ($1,000.00) good and lawful 
money of the United States of America, to be paid 
to the said United States of America, for which 
payment well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators 
jointly and severally firmly by these presents. 

Sealed with our seals and dated at Butte, Mon- 
tana, this 26th day of May, 1923. 

THE CONDITION of the above«sbigation is 
such that: 

WHEREAS on May 16, 1923, judgment and 
sentence was rendered, pronounced and entered 
against the defendant. Anthony Carney in the 
above-entitled court, in the above-entitled cause, 
and 

WHEREAS said defendant has been granted 
a writ of error for the purpose of having said 
judgment and sentence reviewed in and reversed 
by the United States Circuit Court of Appeals for 
the Ninth Circuit, and 

WHEREAS it has been ordered that such writ 
shall operate as a stay of proceedings under said 
sentence, and 

WHEREAS a citation directed to the United 
States of America, [151] citing and admonishing 
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the United States of America to be and appear in 
the United States Circuit Court of Appeals for 
the Ninth Circuit, in the city of San Francisco, in 
the State of California, thirty days from and after 
the date of said citation. 

NOW THEREFORE if the said Anthony Car- 
ney shall prosecute his writ to effect and make his 
plea good and answer all damages and costs and 
abide the judgment of said United States Circuit 
Court of Appeals for the Ninth Cireuit, and ap- 
pear in the United States Circuit Court of Appeals 
for the Ninth Circuit, at the term of said Circuit 
Court of Appeals to which said writ of error shall 
be returnable, and from day to day thereafter dur- 
ing said term, and from term to term and from 
time to time until finally discharged therefrom, 
and shall not depart without leave of Court, and 
shall abide and obey all orders made by the United 
States Cireuit Court of Appeals for the Ninth 
Circuit in said cause, and shall surrender himself 
in execution of said judgment and sentence against 
which said writ of error has been sued out, as said 
Court may direct, if said judgment and sentence 
of the said District Court against him shall be af- 
firmed by the United States Circuit Court of Ap- 
peals for the Ninth Circuit, then the above obliga- 
tion to be void, otherwise to remain in full force 
and effect. 

ANTHONY CARNEY. (Seal) 
THOMAS HEALY. (Seal) 
DELIA GANNON. (Seal) 


The United States of America. Ia. 


United States of America, 
State of Montana, 
County of Silver Bow,—ss. 

Thomas Healy, being first duly sworn on his 
oath deposes and says: that he is one of the parties 
named as sureties in and whose names are sub- 
scribed to the above and foregoing bond; that he 
is a citizen of the United [152] States, more 
than twenty-one years of age and a resident free- 
holder in Silver Bow County, Montana; that he 
is worth the sum of One Thousand Dollars 
($1,000.00) over and above all his just debts and 
habilities in property subject to execution and 
sale and that his property consists of lots 4 and 5, 
block 2, Hornet Addition to Butte, with one four 
room modern house and one five room modern 
house thereon and lots 18 and 19, block 3 of the 
Kenwood Addition to Butte, Montana. 

THOMAS HEALY. 


Subseribed and sworn to before me May ——, 
1823. 
[Seal ] JAMES H. BALDWIN, 
Notary Public for the State of Montana, Residing 
at Butte, Mont. 
My commission expires Apr. 30, 1925. 


United States of America, 
State of Montana, 
County of Silver Bow,—ss. 
Delia Gannon, being first duly sworn on her oath 
deposes and says: that she is one of the parties 
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named as sureties in and whose names are sub- 
scribed to the above and foregoing bond; that she 
is a citizen of the United States, more than twenty- 
one years of age and a resident freeholder in Silver 
Bow County, Montana; that she is worth the sum 
of One Thousand Dollars ($1,000.00) over and 
above all her just debts and liabilities in property 
subject to execution and sale and that her property 
consists of the west 30 feet of lot 5, block 2, of the 
Original Townsite of the city of Butte, Montana, 
with six-room modern house thereon. 
DELIA GANNON. 


Subscribed and sworn to before me May 26th. 
1923. 
[Seal] JAMES H. BALDWIN, 
Notary Public for the State of Montana, Residing 
at Butte, Mont. 
My commission expires Apr. 30, 1925. 
Filed May 28, 1923. C. R. Garlow, Clerk. [153] 


And thereafter on August 17, 1923, praecipe for’ 
certified copy of record was filed herein, which 
praecipe is entered of record as follows, to wit: 


In the District Court of the United States, District 
of Montana, Butte Division. 
No. 921. 
UNITED STATES OF AMERICA, 
Plaintiff and Defendant in Error, 
VS. 


ANTHONY CARNEY, 
Defendant and Plaintiff in Error, 


The Uwited States of America. 177 


Praecipe for Transcript of Record. 


To John L. Slattery, Esq., United States Attorney 
for the District of Montana, attorney for the 
plaintiff and defendant in error above named, 
and Charles R. Garlow, Clerk of the above- 
entitled court: 

You and each of you will please take notice 
that the undersigned attorneys for the defendant 
and plaintiff in error above named hereby serve 
upon you and each of you this praecipe to indi- 
eate to you the portions of the record and files of 
the above-entitled court and cause which defendant 
and plaintiff in error desires to and will incorpor- 
ate in his transcript of the record on the writ of 
error issued herein on May 28, 1923, to have the 
_ judgment hereinbefore rendered and entered herein, 
reviewed by the Circuit Court of Appeals for the 
Ninth Circuit, and the Clerk of said District Court 
wil incorporate and include in said transcript and 
certify the following: 

1. The information. 7 

2. The affidavits of Charles Rodda and Sam 
Fairchild, subscribed and sworn to before F. J. 
Dallman, Deputy Collector of Internal Revenue 
on May 9, 1922, and May 24, 1922, respectively, and 
filed in the above-entitled court and cause on May 
26, 1922. [154] 

3. The minute entry of May 26, 1922, showing 
the proceedings had at the time of the making of 
request for the filing of the information herein and 
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the order of the Court allowing the filing of said 
information. : 

4. The minute entry of May 29, 1922, showing 
the arraignment of the defendant on and his plea 
of not guilty to the charge contained in said infor- 
mation. 

o. The verdict of the jury which was returned 
and filed in the above-entitled court and cause on 
May 15, 1923, with the filing mark endorsed thereon. 

6. The minute entry of May 15, 1923, showing 
the receipt of said verdict and the setting of the 
time for passing sentence and judgment. 

7. The minute entry of May 16, 1923, showing 
the proceedings had at the time of the passing of 
sentence and judgment on that day. 

8. The judgment of the Court which was ren- 
dered and entered in the above-entitled court and 
matter on May 16, 1923. 

9. The motion for new trial which was served 
and filed in the above-entitled court and cause on 
May 17, 1923, together with the admission of ser- 
vice attached thereto and the filing mark endorsed 
thereon. 

10. The minute entry of May 21, 1923, showing 
the proceedings had in the above-entitled court and 
cause on that day in connection with the calling 
©f said motion for new trial for hearing and the 
action taken in connection therewith. 

11. The minute entry of May 22, 1923, showing 
the order of the Court denying the motion for new 
trial and granting time to sue out writ of error. 
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12. The petition for writ of error which was 
served and filed on May 28, 1923, together with 
the admission of service attached thereto and the 
filing mark endorsed thereon. 

13. The assignment of errors which was served 
and filed on [155] May 28, 1923, together with 
the admission of service attached thereto and the 
filing mark endorsed thereon. 

14. The prayer for reversal which was served 
and filed on May 28, 1923, together with the admis- 
sion of service attached thereto and the filing mark 
endorsed thereon. 

15. The order allowing the writ of error which 
was signed and filed on May 28, 1923, with the 
filing mark endorsed thereon. | 

16. The writ of error issued on May 28, 1923, 
with the admission ot service attached thereto and 
the filing mark endorsed thereon. 

17. The citation issued on May 28, 1923, with 
the admission of service attached thereto and the 
filing mark endorsed thereon. 

18. The minute entry of May 28, 1923, showing 
the filing of the petition for writ of error and all 
of the proceedings had thereon. 

19. The bill of exceptions which was signed, 
filed and entered of record on the 6th day of July, 
1923, together with the admission of service en- 
dorsed thereon and the order settling, approving 
and allowing the same and the filing mark endorsed 
on said bill of exceptions. 

20. The order of June 20, 1923, enlarging time 
to file record and docket case with the Clerk of 
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the United States Circuit Court of Appeals at 
San Francisco, California, to and including August 
50, 1923. 
21. The bond of the defendant and plaintiff in 
error and last copy of this praecipe. 
22. Copy of this praecipe. 
WHEELER & BALDWIN, 
Attorneys for Defendant and Plaintiff in Error. 
Service of the above and foregoing praecipe for 
certified transcript of record acknowledged and 
copy thereof received at Butte, Montana, August 
is See 
W. H. MEIGS, 
Asst. United States Attorney for the District of 
Montana. 


Filed August 17, 1923. C. R. Garlow, Clerk. 
[156] 


In the District Court of the United States in and 
for the District of Montana. 


Certificate of Clerk U. S. District Court to Tran- 
script of Record. 


United States of America, 
District of Montana,—ss. 

I. C. R. Garlow, Clerk of the United States Dis- 
trict Court in and for the District of Montana, 
do hereby certify and return to the Honorable, 
the United States Circuit Court of Appeals for the 
Ninth Circuit, that the foregoing volume consist- 
ing of 157 pages numbered consecutively from one 
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to 157, inclusive, is a true and correct transcript 
of the pleadings, process, records, orders, judgment 
and all other proceedings had in said cause and of 
the whole thereof, as appears from the original 
records and files of said court in my custody and 
control; and I do further certify and return that 
I have annexed to said transcript, and included 
within said paging, the original citation and writ 
of error. 

T further certify that the cost of the transcript 
of record is the sum of Fifty-three and 40/100 
Dollars ($53.40), and that the same has been paid. 

IN WITNESS WHEREOF T have hereunto set 
my hand and affixed the seal of said court, at 
Butte, Montana, this 23d day of August, A. D. 
nO23. 

[Seal] C. R. GARLOW, 

Clerk. 
By L. R. Polglase, 
Deputy Clerk. [157] 


[Endorsed]: No. 4084. United States Circuit 
Court of Appeals for the Ninth Circuit. Anthony 
Carney, Plaintiff in Error, vs. The United States 
of America, Defendant in Error. Transcript of 
Record. Upon Writ of Error to the United States 
District Court of the District of Montana. 

Filed August 27, 1923. 

F. D. MONCKTON, 
Clerk of the United States Circuit Court of Ap- 
peals for the Ninth Circuit. 
By Paul P. O’Brien, 
Deputy Clerk. 
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In the District Court of the United States for the 
District of Montana. 


No. 921. 
THE UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 
ANTHONY CARNEY, 
Defendant. 


Order Extending Time to and Including August 30, 
1923, to File Record and Docket Cause. 

On motion of the defendant and plaintiff in error 
in the above-entitled cause and for good cause 
shown; 

IT IS ORDERED AND THIS DOES ORDER 
that the time to file the record thereof and docket 
the case with the Clerk of the United States Court 
of Appeals at San Francisco, California, be and 
the same is hereby enlarged and said defendant 
and plaintiff in error is hereby granted to and in- 
cluding August 30, 1923, to file the record thereof 
and docket. the case with the Clerk of said Circuit 
Court of Appeals at San Francisco, California. 

Done at Great Falls, Montana, June 20, 1923. 

BOURQUIN, 
Judge. 


[Endorsed]: No. 4084. United States Circuit 
Court of Appeals for the Ninth Cireuit. Order 
Under Subdivision 1 of Rule 16 Enlarging Time 
to and Including August 30, 1923, to File Record 
and Docket Cause. Filed Jun. 26, 1923. F. D. 
Monckton, Clerk. Refiled Aug. 17, 1923. F. D. 


‘Monckton, Clerk. 


